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RESIDENTIAL
SELLERS

DISCLOSURES

from any governmental entity; and (d) sales of new
homes. If the value of the dwelling is less than 5% of
the value of the property, the exemption under
Subsection (e)(11) applies. Even though the sellers to
which the exemptions may apply are not required to
deliver the seller’s disclosure notice under §5.008, the
sellers are not relieved of any other statutory or
common law duty to disclose known defects. Section
5.008 simply prescribes the form or mechanism of
disclosure.

FROM

I. SCOPE OF ARTICLE. It appears to be well
settled that generally, a seller of residential real estate
is required to disclose known material defects to a
prospective buyer. This article briefly summarizes:
(1) statutory provisions affecting sellers of residential
real estate related to disclosure obligations; and (2)
interesting cases related to such disclosure duties.

E. Other Forms. Section 5.008(a) provides that
the seller must deliver the notice in a form that is
prescribed in the statute or in a form that is substantially
similar and, at a minimum, contains all of the items in
the statutory form. The Texas Real Estate Commission
publishes a form for the public’s convenience that is
identical to the statutory form (see appendix). The
Texas Association of REALTORS® (TAR) publishes a
form that is substantially similar to the statutory form
but contains additional information and questions not in
the statutory form (see appendix). This is disclosed at
the top of the TAR form in bold. TAR updates its form
from time to time based on information reported to it
involving disputes, questions, and reported cases.
There are a few other forms that are used in the real
estate industry that appear to be in substantial
compliance with the statute.

II. THE SELLER’S DISCLOSURE NOTICE §5.008, PROPERTY CODE.
A. Purpose. The most well-known statutory
disclosure requirement related to residential real estate
is found in §5.008, Property Code, which is
commonly known as the “Seller’s Disclosure Statute.”
Passed in the 1993 legislative session, §5.008
generally requires a seller of residential real estate to
deliver a prescribed statutory notice to the buyer on or
before the effective date of a contract to purchase.
The notice asks the seller to disclose his awareness of
any material defect or detrimental condition on the
property. See §5.008 for the form of the notice and its
required contents.
B. Application. Section 5.008 applies to a seller
of improved residential real estate in Texas that
contains not more than one dwelling unit. It applies to
single family residential homes, townhomes, and
condominiums.

F. Commonly Asked Questions Related to the
Seller’s Disclosure Notice.
(1) Is a third-party relocation company
required to complete and deliver the seller’s disclosure
notice? If the relocation company is the seller, then the
answer appears to be yes since there is no exemption
under §5.008 related to relocation companies. Many
times relocation companies act more in the role of an
asset manager and not the seller. Most relocation
companies provide a packet of disclosure documents
which include items such as the seller’s disclosure
notice prepared by the transferring employee and the
inspection report that the relocation company may have
received when it took title to the property.
(2) Does the seller’s disclosure notice create
any representations or warranties by the seller? The
notice states in capitalized print at the top of the notice
that the notice is not a warranty. All of the questions in
the form that are related to the condition of any items in
the property ask the seller if the seller is aware of any
defect, malfunction, or detrimental condition. Either
the seller is aware of a defect, malfunction, or
detrimental condition or he is not aware. The statement
of awareness does not equate to a representation that a
particular item is or is not in need of repair. A
particular item may be in need of repair of which the
seller is not aware.

C. Remedies. If the seller fails to timely deliver
the notice, the buyer retains the statutory right to
terminate the contract for any reason within 7 days
after the date the buyer receives the notice. There are
no other remedies in §5.008 for failure to deliver the
notice. The author of the legislation intended to create
a remedy of contract termination only and not a
rescission right after closing (House Floor Debate on
HB1081, 1993).
The buyer’s statutory rights are included as
contractual provisions in the standard single-family
contract published by the Texas Real Estate
Commission (TREC), which is used in sales of
existing single-family homes.
D. Exemptions. There are 11 exemptions or
types of transactions under which a seller is not
required to deliver the prescribed statutory notice
(Subsection (e)), most of which are rather narrow.
The most common exemptions that seem to apply are:
(a) sales from the mortgagee who has acquired the
property through foreclosure or by deed in lieu of
foreclosure; (b) sales by a fiduciary in an estate,
guardianship, conservatorship, or trust; (c) sales to or
1
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condition. In one case, a buyer admitted receiving the
seller’s disclosure notice and admitted that he had
noticed that the seller did not fill out some parts of the
seller’s disclosure notice; however the buyer never
requested that the seller complete the form. (Larsen v.
Carlene Langford and Associates, Inc. 41 S.W.3d 245
(Tex. App. – Waco 2001, no writ). While, in this cited
case, this statement is not the key factor as to why the
seller was not liable, it was noteworthy enough for the
court to mention; which appears to be consistent with
the legislative intent.

(3) Must a seller provide a buyer with a
copy of a previous inspection report that the seller
may have obtained for himself or that was given to
him in a prior transaction that fell through? Section
5.008 requires the seller to disclose the conditions
addressed in the notice to the best of the seller’s
knowledge and belief. If a seller has received an
inspection report, one must assume that the seller is
aware of its contents and would need to disclose the
items that the report shows to be defective and which
are addressed in the seller’s disclosure notice. Section
5.008 does not state that the seller must provide a
copy of such previous inspection reports to a buyer,
but one must determine the best way to communicate
to any subsequent purchaser the known defects (if
any) that are cited in such previous inspection reports.
The Texas Association of REALTORS®, as a matter
of policy, suggests that the reports (not older than 4
years) be provided to subsequent purchasers (see
Section 7 of the TAR seller’s disclosure notice in the
appendix). An interesting case that leads one to
believe that prior inspection reports (or at least the
contents of such reports) should be disclosed is Smith
v. Levine, 911 S.W.2d 427 (Tex. App. – San Antonio
1995, writ denied), which is discussed briefly in the
last section of this paper.
(4) If the notice is not delivered timely and
is given less than 7 days before closing does the buyer
have any right to rescind or delay the transaction?
The author of the legislation intended that §5.008
would not give the buyer any right to rescind the
transaction after closing for failing to receive the
notice (House Floor Debate on HB1081, 1993). The
buyer may elect to terminate at any time before
closing. Additionally, a contract may give the buyer
the right to extend closing in such a situation.
(5) May a buyer waive the 7-day period to
terminate for failing to receive the notice or for failing
to timely receive the notice? The author of the
legislation intended that the bill would not prohibit a
buyer from waiving the 7-day period after the buyer
receives the notice (House Floor Debate on HB1081,
1993).
(6) If the seller delivers the notice but
mistakenly overlooks an item or omits an item, is the
seller in compliance with §5.008? The notice is to be
completed to the best of the seller’s knowledge. The
author of the legislation did not intend that an
immaterial omission should be a basis to argue that
the notice was not delivered. Instead, the author
believed that the courts would determine the
materiality of any omissions to determine if there had
been compliance (House Floor Debate on HB1081,
1993). Nonetheless, if the notice is timely provided
but a material item is omitted, one may still exercise,
contractual, common law, or other statutory remedies
for failing to disclose a material defect or detrimental

III. LEAD-BASED PAINT AND LEAD-BASED
HAZARDS DISCLOSURES – 42 USC, §4852d AND
24 CFR PART 35 AND 40 CFR PART 745.
A. Purpose. In 1992 Congress passed the
Residential Lead-Based Paint Hazard Reduction Act
which instructed the Department of Housing and Urban
Development (HUD) and the Environmental Protection
Agency (EPA) to develop rules for the disclosure of
lead-based paint and lead-based paint hazards in target
housing. The purpose of the Act and implementing
regulations is to require the seller or landlord of any
target housing to disclose the seller’s or landlord’s
knowledge and any lead-based paint or lead-based paint
hazard on the property.
B. Application. The disclosure requirement
applies to all single-family and multi-family dwellings
built before 1978 (target housing). “Target housing”
refers to any housing built before 1978, but does not
include housing for the elderly or persons with
disability unless a child less than 6 years of age resides
or is expected to reside in the housing. It does not
include dwellings with no bedrooms. The disclosure
requirements apply to apartments.
C. Remedies.
Substantial penalties may be
imposed on sellers, landlords, and their agents for noncompliance: fines of up to $10,000 and civil liability of
three times the damages suffered by an injured buyer or
tenant.
D. Exemptions. Sales or leases of the following
are exempt:
(1) housing built after December 31, 1977;
(2) sales at foreclosure;
(3) leases of property which have been
inspected and found to be lead-based paint free by an
inspector certified by a federal or federally accredited
state or tribal certification program;
(4) short term leases of 100 days or less
where no lease renewal or extension can occur;
(5) renewal of existing leases, so long as no
new information about lead-based paint on the premises
has come into the possession of the landlord, and the
2
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The giving of the pamphlet and compliance with
the terms of addendum should result in the seller’s
compliance.

required information was disclosed when the lease
was originally created;
(6) 0-bedroom dwellings; and
(7) housing designed for the elderly or
disabled, but only if no children under the age of 6
reside or are expected to reside in such housing.

G. Commonly asked Questions.
(1) Do the rules apply to the sale of an apartment
complex in a commercial real estate transaction? Yes.
(2) Must a lender who obtained title to the
property via a foreclosure comply with the rules when
the lender subsequently sells the property? Yes. The
exemption concerning sales at foreclosure is limited to
the foreclosure sale itself.
(3) Must relocation companies comply with the
rules? If the relocation company is the seller, yes.
(4) Will a buyer be automatically given 10 days to
conduct inspections for lead-based paint in all
transactions? The right to conduct inspections for leadbased paint applies to sales of target housing. The 10day period is negotiable, but if no other time is
specified, the buyer will have 10 days to conduct
inspections for lead-based paint before becoming
obligated under the contract. The 10-day right does not
apply to leases of target housing.
(5) What is "lead-based paint" and a "lead-based
paint hazard?" "Lead-based paint" refers to paint or
other surface coatings that contain lead equal to or in
excess of 1 milligram per square centimeter or 0.5% by
weight. "Lead-based paint hazard" refers any condition
that causes exposure to lead from lead-contaminated
dust, soil or paint that is deteriorated or present in
accessible surfaces, friction surfaces or impact surfaces
that would result in adverse human health effects. (See
Protect Your Family from Lead in Your Home.)

E. Required Action for Compliance. The
essential elements of the lead-based paint disclosure
rules require that before a buyer or tenant is obligated
under any contract to sell or lease:
(1) the seller or landlord is to provide the buyer
or tenant with an EPA-approved lead hazard
information pamphlet currently titled, "Protect Your
Family From Lead in Your Home;"
(2) the seller or landlord is to disclose to the
buyer or tenant (and any agent in the transaction) the
presence of any known lead-based paint and any
known lead-based paint hazards in the property
(including the basis for the determination that leadbased paint is present, the location of the paint and the
condition of the painted surfaces);
(3) the seller or landlord is to provide the buyer
or tenant with any records or reports pertaining to
lead-based paint or lead-based paint hazards in the
property (including common areas);
(4) the seller is to permit the buyer a 10-day
period (unless another period is mutually agreed upon)
to conduct a risk assessment or inspection for the
presence of lead-based paint or lead-based paint
hazards (applies to sales only); and
(5) each contract to sell or lease target housing is
to contain a lead warning statement as prescribed by
the rules and a written statement evidencing the
seller's or landlord's compliance with the obligations
under (1) through (4) above.

IV. NOTICE OF ADDITIONAL TAX LIABILITY
– §5.010, PROPERTY CODE.
A. Purpose. Passed in the 1997 legislative
session, §5.010, Property Code, requires the seller of
vacant land to include a statutorily prescribed notice to
the purchaser. In summary, the notice states that if the
current tax assessment or appraisal of the land is
determined by a method under which the taxes are
assessed at less than market value, it is possible that the
buyer may not qualify for the special method and taxes
may increase after the buyer purchases the property.
The notice also advises the buyer of the potential
rollback tax penalty that may apply as the result of a
change in use. See §5.010(a) for the text required to be
placed in the notice. The notice must be included in the
contract and in bold-face print. The notice does not
appear in most standard forms because the exemption
under Subsection (d) typically applies.

F. Forms. EPA publishes the pamphlet entitled
“Protect Your Family From Lead in Your Home.”
Copies of the pamphlet are available from EPA
(www.epa.gov), HUD (www.hud.gov), the Texas
Assn. of REALTORS® (www.texasrealtors.com), or
most real estate brokers (also, see appendix). The
seller or landlord must provide this pamphlet to the
buyer or tenant. The pamphlet contains general
information about the hazards related to lead-based
paint and useful consumer information related to leadbased paint.
The most commonly used addendum in
residential sales is the form promulgated by the Texas
Real Estate Commission known as the “Addendum for
Seller’s Disclosure on Information on Lead-Based
Paint and Lead-Based Paint Hazards.” The addendum
contains the prescribed lead warning statement, the
seller’s disclosure of any known lead-based paint or
hazards, the buyer’s right to conduct an inspection,
and a certification of compliance.

B. Application. Section 5.010 applies to a seller
of vacant land located in Texas.
3
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remedies in §5.011 for failure to deliver the notice.
Since the remedy mirrors the remedy found §5.008,
Property Code, it follows that the intent of §5.011 is
that it does not create any post-closing remedies.

C. Remedies. If the seller fails to include the
notice, the buyer is entitled to recover an amount
equal to any additional taxes and interest that he is
required to pay as a result of the transfer of the land or
a change in use that occurs within 5 years of the date
of transfer (Subsection (e)).

D. Exemptions. Subsection (c) contains 10
exemptions or types of transactions under which a seller
is not required to deliver the prescribed statutory notice,
most of which are very narrow. The most common
exemption is that the notice does not need to be
provided in sales of property located wholly within a
city’s corporate boundaries (Subsection (c)(10)). Other
common exemptions include sales from a lender who
acquired the property by foreclosure, sales from trustee
or executor, and sales from or to a governmental entity.

D. Exemptions. Subsections (b)-(d) contain
exemptions or types of transactions under which a
seller is not required to deliver the prescribed statutory
notice. The exemptions under Subsection (b) are, for
the most part, rather narrow, but do include
transactions such as sales from a lender who acquired
the property by foreclosure, sales from a trustee or
executor, or sales from or to a governmental entity.
Subsection (c) provides that the notice is not
required in transfers between certain family members
and co-owners.
Subsection (d) contains the most common
exemption. It provides that the notice is not required
if a separate paragraph in the contract expressly
provides for the payment of any additional ad valorem
tax penalty and interest that come due because of a
transfer of the land or a subsequent change in the use
of the land.

E. Safe Harbor. Subsection (d) provides that if
the seller timely provides the notice, the seller has no
duty to provide additional information regarding the
possible annexation of the property.
VI. NOTICE OF POA OBLIGATIONS – §5.012,
PROPERTY CODE.
A. Purpose. Passed in the 1999 legislative
session, §5.012, Property Code, requires the seller of
residential property that is located in a mandatory
property owners’ association to give the buyer a written
notice that reads substantially similar to the prescribed
notice in Subsection (a). In summary, the notice states
that the property is located in a property owners’
association (POA), that deed restrictions apply, that
copies of the restrictions are available from the county
clerk, that the buyer will be obligated to pay
assessments to the POA, that the amounts of the
assessments may change, and that the POA may have
lien rights. See Subsection (a) for the text required to
be placed in the notice (also, see appendix). The seller
must provide the notice before the contract becomes
binding and the notice may be included in the contract
or as a separate notice. The standard forms published
by the Texas Real Estate Commission for single family
dwellings contain the prescribed notice in the text of the
contract forms.

V.
SELLER’S DISCLOSURE REGARDING
POTENTIAL
ANNEXATION
–
§5.011,
PROPERTY CODE.
A. Purpose. Passed in the 1999 legislative
session, §5.011, Property Code, requires the seller of
any interest in real estate to give the purchaser a
written notice that reads substantially similar to the
prescribed notice in Subsection (a). In summary, the
notice states that if the property is located outside a
city’s limits, the property may now or later be located
in the city’s extraterritorial jurisdiction and could later
be annexed. The notice advises the buyer to seek
more information from any nearby city. See
Subsection (a) for the text required to be placed in the
notice (also, see appendix). The seller must provide
the notice before the contract becomes binding and the
notice may be included in the contract or as a separate
notice. The standard forms published by the Texas
Real Estate Commission and the Texas Association of
REALTORS® contain the prescribed notice in the
body of the forms.

B. Application. Section 5.012 applies to a seller
of residential real property in Texas that is subject to
membership in a POA and that is comprised of not
more than one dwelling unit.

B. Application. Section 5.011 applies to a
seller of any interest in real property located in Texas.

C. Remedies. If the seller fails to timely deliver
the notice, the buyer retains the statutory right to
terminate the contract for any reason within 7 days from
the date the buyer receives the notice or the date of
closing, whichever is earlier. Subsection (e) provides
that this remedy is the exclusive remedy for the seller’s
failure to provide the notice.

C. Remedies. If the seller fails to timely deliver
the notice, the buyer retains the statutory right to
terminate the contract for any reason within 7 days
from the date the buyer receives the notice or the date
of closing, whichever is earlier. There are no other
4
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Code provides for certain protections for buyers of
condominium units. Chapter 82 of the Property Code is
commonly known as Texas’ version of the Uniform
Condominium Act. It applies to most condominiums in
Texas, although some of the condominiums that were
established before January 1, 1994 may still be
governed under Chapter 81 of the Property Code. The
older condominiums may vote or may have voted to be
governed by Chapter 82. (§82.002(a)).

D. Exemptions. There are 10 exemptions or
types of transactions under which a seller is not
required to deliver the prescribed statutory notice,
most of which are very narrow. The most common
exemption is that the notice does not need to be
provided in sales of condominiums, as Chapter 81 or
82 will govern similar disclosure requirements in the
sale of condominiums.
The other common
exemptions are sales from a lender who acquired the
property by foreclosure, sales from a trustee or
executor, or sales from or to a governmental entity.
See Subsection (c) for the complete list of exemptions.

(1)
Sales of Newly Constructed
Condominiums. Section 82.152(a), Property Code,
requires a declarant (the developer) to prepare a
“condominium information statement” before offering
any units for sale. Subsection (c) requires the declarant
to deliver the condominium information statement to a
purchaser before entering into a contract to sell.
Section 82.153 sets forth the specific contents
of the condominium information statement. Generally,
the required information includes the declarant’s
contact information, a description of the condominium,
a description of the development rights, the declaration,
the association’s bylaws, the association’s rules, the
association’s budget, insurance information, and other
information. See the appendix for the condominium
information statement published by TAR.
Section 82.153(c) requires the declarant to
amend the condominium information statement any
time a material and substantial change in its contents
occurs. The declarant must give notice to any purchaser
of any such amendment.
If the condominium contains any conversion
buildings, §82.154 requires the condominium
information statement to contain additional information
(related to the condition of the structural components,
electrical items, and mechanical items).
(2) Sales of Existing Units (Resales). If an
owner of a condominium unit is not a declarant,
§82.157(a) requires the owner to give the buyer, before
entering a contract to sell the unit, a current copy of the
declaration, bylaws, any association rules, and a resale
certificate.
The resale certificate must not be older than 3
months before the date it is delivered to the buyer. The
resale certificate is issued by the association. Section
82.157(a) sets out the specific contents in the resale
certificate. Generally, the resale certificate describes
any right of refusal affecting the unit, the amount of any
periodic assessment, any unpaid assessments, any
approved capital expenditures, reserve amounts,
outstanding judgments against the association, any
pending suits against the association, and other
information.
Section 82.157(b) sets out the time by which
the association must respond to any request for a resale
certificate (10 days) and the seller’s rights if the
association fails to issue the resale certificate.

VII.
SELLER’S
DISCLOSURE
OF
SUBSURFACE
CONDITIONS
§5.013,
PROPERTY CODE.
A. Purpose. Passed in the 1997 legislative
session, §5.013, Property Code, requires the seller of
unimproved property that will be used for residential
purposes to give the buyer a written notice that
discloses the location of a transportation pipeline
(including a line that carries natural gas, natural gas
liquids, synthetic gas, liquefied petroleum gas,
petroleum, petroleum product, or hazardous
substance). Most standard residential contract forms
do not contain the notice as the exemption in
Subsection (f) typically applies.
B. Application. Section 5.013 applies to a
seller of unimproved property that will be used for
residential purposes.
C. Remedies. If the seller fails to timely deliver
the notice, the buyer retains the statutory right to
terminate the contract for any reason within 7 days
after the effective date of the contract. There are no
other remedies provided in §5.013.
D. Exemptions. Subsection (f) provides that a
seller is not required to give the notice if the seller is
obligated under the contract to deliver a title
commitment to the buyer and the buyer is entitled to
terminate the contract if the buyer’s objections to title,
as permitted by the contract, are not cured before
closing.
VIII.
THE CONDOMINIUM RESALE
CERTIFICATE,
THE
CONDOMINIUM
DOCUMENTS,
THE
CONDOMINIUM
INFORMATION
STATATEMENT,
AND
CONVERSION BULIDINGS – SUBCHPATER D,
CHAPTER 82, PROPERTY CODE.
A. Purpose. Passed in the 1993 legislative
session, Subchapter D of Chapter 82 of the Property
5
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B. Application.
(1) Types of Districts. Section 49.452 applies
to a seller of any real property that is located in a
statutorily created district. An executory contract with a
performance period longer than 6 months (contract for
deed) is a sale. For Section 49.452 to apply:
(a) the district must provide or propose
to provide water, sanitary sewer, drainage, and flood
control protection or protection facilities or services or
any of these facilities or services that are or will be
financed with bonds payable in whole or part from taxes
of the district or its standby fees;
(b) the district must provide or propose
to provide such services or facilities to household or
commercial users (excluding agricultural, irrigation, or
industrial users); and
(c) the district includes less than all the
territory in at least one county and which, if located
within a city’s limits, includes less than 75% of the
incorporated area or which is located outside the
corporate area in whole or substantial part.
(2) Form of Notice. Subsections (b), (c), and
(d) set forth the particular notice that the seller is
required to deliver to the buyer. The applicable
subsection and form depends on whether:
(a) the district is located in whole or
party in the ETJ of one or more home-rule cities and not
in the limits of a city (in such case, Subsection (b) and
its prescribed form applies);
(b) the district is located in whole or in
part in a city’s corporate boundaries (in such case,
Subsection (c) and its prescribed form applies); or
(c) the district is not located in whole or
part in the city’s corporate boundaries or the ETJ of one
or more home-rule cities (in such case, Subsection (d)
and its prescribed form applies).
For the most part the three notices are
identical to each other except the notice under
Subsection (b) informs the purchaser that the district is
located in the ETJ of the applicable city and the notice
under Subsection (c) informs the purchaser that the
district is wholly or partly located in the applicable city.
Each notice informs the purchaser that when a district is
annexed, the district is to be dissolved and that the
property owners will continue to pay district taxes until
it is dissolved. When §49.452 first became law, only
one form of notice was prescribed in the statute. In
1997, the statute was amended to provide potential
purchasers with a notice of potential annexation by
nearby cities (hence, the need for one of three different,
but similar notices). In light of the statutory notice
concerning annexation under §5.011, Property Code,
one wonders whether the issue of annexation in this
notice is now redundant or unnecessary (or perhaps it is
just a little overkill) and whether the statute could be
simplified.

B. Application. Subchapter D of Chapter 82,
Property Code applies to a seller of any condominium
unit in a condominium that is governed by Chapter 82,
Property Code.
C. Remedies. Section 82.156 provides that a
buyer may cancel the contract within 6 days after the
buyer
receives
the
required
information
(condominium information statement, declaration,
bylaws, rules, resale certificate; whichever apply) if a
buyer has not received the applicable information
before entering into a contract to buy a unit or if the
contract does not contain a bold or underlined
statement in which the buyer acknowledges receipt of
the information and which recommends that the buyer
read the information.
Section 82.156(d) prohibits a seller from
requiring a buyer to close if the buyer has not received
the required information.
The statutory rights of cancellation are inserted
as contractual provisions in the standard condominium
contract form published by TREC, which is used in
the sale of existing condominium units.
D. Exemptions. Section 82.151(b) contains 5
exemptions or types of transactions under which a
seller is not required to deliver the information
required under §82.152 or §82.157, all of which are
very narrow (gratuitous dispositions, under court
order, by a governmental body, foreclosure sales or
deed in lieu of foreclosure, or when contract may be
canceled at any time for any reason without penalty).
IX. NOTICE TO PURCHASERS OF PROPERTY
IN A STATUTORY TAX DISTRICT - §49.452,
WATER CODE.
A. Purpose. Originally passed in the 1989
legislative session, §49.452, Water Code, requires the
seller of real property in a utility or other statutorily
created tax district to deliver to the buyer a notice
related to the tax rate, bonded indebtedness and
standby fee of the district. Commonly, the notice is
known as the “MUD Notice.” Subsection (f) requires
the seller to provide the notice before the execution of
a contract to purchase the property. The notice may
be given separately or as part of the contract or as an
addendum. Subsection (h) requires that a separate
notice (but same type) must, at closing, be executed
by the seller and buyer, acknowledged, and recorded.
The standard TREC residential contract forms provide
a notice that the seller may be required to deliver the
notice under §49.452 if the property lies in such a
district.
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4 years from the date of closing, whichever occurs first.

Section 49.453 provides that each district must
maintain, in its office, the particular form of notice
applicable to properties in the district. Upon written
request, the district must issue the notice with all
information completed so that a seller may provide the
completed notice to the buyer. The district is not
required to provide the information orally. The
district may charge a reasonable fee, not to exceed
$10, for the issuance of the notice that the district may
deliver by regular mail. If an alternative delivery
method is requested, the district may charge its costs
to deliver the notice under the alternative method.
Section 49.453 also requires each district to file
with the Texas Commission on Environmental Quality
(TCEQ) the contact information for the district. One
may find this information with some other information
about district at http://www3.tceq.state.tx.us/iwud/.
Section 49.455(b)(9) also requires each district to
file in the real property records of the county in which
it is located the particular form of the notice that a
seller in the district is required to provide a buyer with
all information completed. There appears to be
varying degrees of compliance by the districts,
especially when the information has changed.
Section 49.455(j) requires each district to file the
particular form of the notice that a seller in the district
is required to provide a buyer with TCEQ. However,
TCEQ does not make the notice form readily available
on its website for the citizens of Texas to easily
access. It appears that there may be little or varying
degrees of compliance by the districts to submit the
information to TCEQ, especially when the
information changes, and little initiative for TCEQ to
enforce this requirement or make the information
accessible.

D. Exemptions. Section 49.452(a)(2) lists 4 types
of transfers under which the notice to the purchaser is
not required: (1) transfers under a lien foreclosure; (2)
transfers by deed in cancellation of indebtedness of a
lien; (3) transfers under a will or probate; and (4)
transfers to a governmental entity.
X. NOTICE OF COASTAL AREA PROPERTY §33.135, NATURAL RESOURCES CODE.
A. Purpose. Section 33.135, Natural Resources
Code, requires the seller of property adjoining a tidally
influenced water of the state to include in the contract
for the sale of the property (or as a part of it) the notice
about coastal area properties as prescribed in the statute.
The notice advises the buyer that the property shares a
boundary with the tidally influenced submerged land of
the state and that the boundary is subject to change.
The notice states that the seller has no knowledge of
any prior fill. It advises the buyer that no structure or
encumbrance may be placed on a submerged land of the
state without permission. See Subsection (a) for the
text of the required notice (also, see appendix for TREC
form).
B. Application. Section 33.135 applies to a seller
of any property that adjoins a tidally influenced water of
the state, but does not include sales of minerals,
leasehold, or security interests.
C. Remedies. If the contract does not contain the
notice, the buyer may terminate the contract. Failure to
deliver the notice before closing constitutes a violation
of §17.46, Business and Commerce Code.

C. Remedies. If the seller fails to deliver the
notice before execution of the contract, the buyer
retains the statutory right to terminate the contract for
any reason at any time before closing (Subsection (f)).
If the seller later furnishes the notice at or before
closing and the buyer closes, the buyer has waived all
rights to terminate, to recover damages, or to seek
other remedies under §49.452. Except as provided by
Subsection (f), the buyer has the right under
Subsections (n)-(q) to maintain a suit for damages if
the notice is not delivered for: (1) costs related to the
sale, interest, and attorney’s fees; or (2) damages not
greater than $5,000 plus attorney’s fees (but not both
(1) and (2)). If the buyer closes and subsequently sells
the property, the buyer waives all rights to any
damages under §49.452 (Subsection (l)).
The
remedies under §49.452 are exclusive remedies
available to the buyer. The buyer must bring a suit for
damages not later than 90 days after the buyer
receives the first tax notice from the district or within

XI.
NOTICE OF PROPERTY LOCATED
SEAWARD OF INTRACOASTAL WATERWAY §61.025, NATURAL RESOURCES CODE.
A. Purpose. Section 61.025, Natural Resources
Code, requires the seller of an interest in property that is
located seaward of the Gulf Intracoastal Waterway to
include a prescribed statutory notice in the contract for
sale.
The notice advises the buyer that the property
is located seaward of the Intracoastal Waterway. If
advises the buyer that if the property is close to a beach,
then the public has a right of use to or over the area of
any public beach. It advises the buyer that the extreme
seaward boundary of natural vegetation that spread
continuously inland customarily marks the landward
boundary of the public easement, but if there is no
visible vegetation line, the landward boundary of the
easement is as provided in §61.016 and §61.017,
Natural Resources Code. The notice informs the buyer
7
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that state law prohibits the obstruction, barrier,
restraint, or interference with the use of the public
easement, including the placement of structures
seaward of the line. See Subsection (a) for the text of
the required notice (also, see appendix for TREC
form).

amount of the administrative penalty may not exceed
$5,000 for each violation (§1958.252).

B. Application. Section 61.025 applies to a
seller of any property that located seaward of the Gulf
Intracoastal Waterway, but does not include sales of
minerals, leasehold, or security interests.

A. Purpose. Section 13.257, Water Code,
requires the seller of unimproved property that is
located in a certificated service area of a utility service
area to provide a buyer with prescribed statutory notice
in the contract for sale.
The notice advises the buyer that the property
is located in a water or service area of a particular utility
service provider. It advises the buyer that no other
utility is authorized to provide water or sewer service
and that there may be costs that the buyer must pay
before the buyer can receive service. See §13.257 for
the text that must be used in the notice (also, see
appendix for TREC form).
A utility service provider is a utility, a water
supply or sewer service corporation, or a special utility
district organized and operating under Chapter 65,
Water Code.
The seller must provide the notice before the
execution of a contract to sell the property. The notice
may be made part of the contract or in an addendum to
the contract.
At closing, the seller is to provide a second
(but same) notice to the buyer, which the buyer is to
acknowledge, and which is to be recorded. When
completing the notice, one may rely on information in
the map of the certificated service area filed in the real
property records by the utility service provider
(Subsection (h)).

XIII. NOTICE OF PROPERTY LOCATED IN A
CERTIFICATED SERVICE AREA OF A UTLITY
SERVICE PROVIDER - §13.257, WATER CODE.

C. Remedies. If the contract does not contain
the notice, the buyer may terminate the contract.
Failure to deliver the notice before closing constitutes
a violation of §17.46, Business and Commerce Code.
XII. MOLD REMEDIATION CERTIFICATE §1958.154, OCCUPATIONS CODE.
A. Purpose. The 2003 Legislature added
Chapter 1958 to the Occupations Code, which licenses
and regulates mold assessors and mold remediators.
Section 1958.101 provides that a person may not
conduct a mold assessment or remediate mold unless
the person is licensed under Chapter 1958. There are
two types of licenses; a mold assessment license and a
mold remediation license. The Texas Department of
Health (TDH) determines by rule the scope of moldrelated work for which a license is required
(§1958.101(b)).
Under Section 1958.154, the remediator, within
10 days after completing a remediation job, must give
the property owner a certificate of mold remediation.
The certificate will state that the remediation was
completed in accordance with the assessment plan.
The certificate will also indicate if the remediator is
reasonably certain that the cause of the mold has been
remediated so that mold will not likely return.
A property owner who sells his property must
give the buyer a copy of each certificate that has been
issued by a mold remediator (§1958.154(b)).
TDH is to adopt rules for the implementation of
Chapter 1958.
TAR has included a request for such information
in Section 5 of its seller’s disclosure notice (see
appendix).

B. Application. Section 13.257 applies to a seller
of any unimproved property located in a certificated
service area of a utility service provider.
C. Exemptions. There are 11 exemptions listed
under Subsection (c), most of which are rather narrow.
Most notably the following transactions are exempt: (a)
sales to or from a governmental entity; (b) sales of
property located in a city’s limits; and (c) sales of
property which receive service from a provider on the
date of closing. See Subsection (c) for the complete list
of exemptions.

B. Application. Section 1958.154(b) applies to
a property owner who receives a certificate of mold
remediation.

D. Remedies. If the seller does not deliver the
notice under §13.257, the buyer may terminate the
contract.
If the seller provides the notice at or before closing
and the buyer closes, it is conclusively presumed that
the buyer has waived all remedies for the seller failing
to timely deliver the notice (Subsection (e)).

C. Remedies. Section 1958.251 provides that
the Comissioner of Public Health may assess
administrative penalties for persons who violate
Chapter 1958 or a rule under that chapter. The
8
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E. Forms. The district is required to file with the
county clerk and the Department of Agriculture the
notice that sellers are required to provide to purchasers
under §60.063. Section 60.0631(b) sets out the specific
requirements that must be in the notice to the purchaser
(see appendix). Forms may be obtained from the
Agricultural Department’s website, currently at:
http://www.agr.state.tx.us/eco/rural_eco_devo/ag_devel
opment_districts.htm.

Subsection (l) provides (except as provided by
Subsection (e)) if the notice was not delivered in the
sale, the buyer may seek: (a) all costs related to the
purchase plus interest and attorney’s fees; or (b)
damages not to exceed $5,000 plus attorney’s fees
(but not both). The remedies under Subsection (l) are
exclusive remedies. Suit must be brought within the
earlier of: (a) the 90th day after the buyer discovers the
cost the buyer must pay to obtain service or the time
the service provider requires to provide service; or (b)
4 years from the date of closing.

XV. RCLA NOTICE IN NEW HOME SALES §27.007, PROPERTY CODE.

XIV.
AGRICULTURAL DEVELOPMENT
DISTRICTS - §60.063, AGRICULTURAL CODE.

A.
Purpose.
The Residential Construction
Liability Act (Chapter 27, Property Code), governs
actions against builders for construction defects. In
199, the Legislature added Section 27.007 that requires
builders’ contracts, which are subject to Chapter 27, to
contain a notice to the buyer. The notice advises the
buyer about the buyer’s rights under Chapter 27. The
notice must be in at least 10-point boldface print that
reads substantially similar to the prescribed text found
in §27.007(a) (also, see appendix). The notice must be
next to the signature lines in the contract. The TREC
contract forms used for new home sales contain the
required notice.

A. Purpose. Section 60.063, Agricultural Code,
requires the seller of property that is located in an
Agricultural Development District to notify the buyer
that the property is located in such a district. The
notice must be given to the buyer before entering into
a contract to sell the property. The notice may be
given separately or as part of the contract or an
addendum to the contract. At closing the buyer is to
execute another copy of the notice, acknowledged it,
and the notice is to be recorded in real property
records.
An Agricultural Development District is a
conservation and reclamation district under Section
59, Article XVI, Texas Constitution, to conserve and
develop the natural resources of this state, including
agricultural resources. It has powers, including
taxation and development powers within the district as
authorized by Chapter 60, Agricultural Code.
According the Department of Agricultural website, as
of May 14, 2004, the department has yet to receive
any notice of the formation of any agricultural district.

B. Application. Section 27.007 applies to any
contract that is subject to Chapter 27, Property Code,
which applies to new construction contracts for
residential properties.
C. Remedies. If a contract does not contain the
required notice required, the claimant may recover from
the contractor a civil penalty of $500 in addition to any
other remedy provided by this Chapter 27.

B. Application. §60.063 applies to any seller
that proposes to sell property located in an
Agricultural Development District.

XVI. CONTRACTS FOR DEED – SUBCHAPTER
D, CHAPTER 5, Property Code. Any person who
sells residential property under a contract for deed must
comply with Subchapter D, Chapter 5, Property Code.
This paper does nothing with contracts for deed other
than to mention that compliance with Subchapter D is
necessary. There are several sections requiring the
seller to disclose specific items to the buyer and several
sections requiring the seller to regularly account to the
buyer.

C. Remedies. §60.063 does not specify any
specific remedies. Although, Subsection (c) does
provide that a buyer may not maintain any action for
damages by reason of the imposition of fees or
assessments by a district, which leads one to wonder
whether pre-closing remedies are available, such as
contract termination and reimbursement of cost.
D. Exemptions. Subsection (e) provides that the
seller is not required to provide the notice if the
contract provides that the seller is to deliver a title
commitment to the buyer and the buyer is entitled to
terminate the contract because the property lies in an
agricultural development district.

XVII. STATUTORY PROVISIONS PROVIDING
FOR NO DUTY TO DISCLOSE
A. Certain Deaths. Section 5.008(c), Property
Code provides that a seller has no duty to disclose
information related to deaths on the property that are
caused by natural causes, suicide, or accidents unrelated
to the condition of the property.
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That seems to leave only two other types of death
in question; accidents related to the condition of the
property and murder. Absent any statutory authority,
common law guidance related to the disclosure of
such deaths should otherwise apply.

concealment or failure to disclose typically is the “as is”
clause. One should note that there are several cases
involving commercial sales that have similar holdings
which may provide useful defenses even in residential
transactions.

B. AIDS of Prior Occupants. Section 5.008(c),
Property Code also provides that a seller has no duty
to disclose whether a previous occupant had, may
have had, has, or may have AIDS, HIV related
illnesses, or HIV infection.
At the time the statute was adopted this
clarification was apparently necessary, even though it
is now clear that persons with AIDS or HIV related
illnesses fall within the disability protected class under
fair housing laws.

A. Pfieffer v. Ebby Halliday Real Estate, 747 S.W.
2d 887 (Tex. App. – Dallas 1988, no writ). One cannot
be held liable under DTPA for failure to disclose facts
about which he does not know. The court must look for
evidence of probative value to show that the seller had
actual knowledge of any defective condition of the
foundation before the buyer’s purchase. Repairs correct
defects, not prove their continued known existence.
Common knowledge of neighborhood conditions or
conditions in the area or previous repairs does not
establish knowledge of an actual or continued defect.

C. Group Homes, Community Homes, or
Family Homes. A community home (also known as a
group home or family home) is a residential home that
meets the definition of and requirements under the
Community Homes for Disabled Persons Act under
§123.001, Human Resources Code. Zoning and
restrictive covenants may not be construed to prohibit
the use of community homes (§202.003(b), Property
Code and §123.003, Human Resources Code). In
light of the fact that a disability is a protected class
under fair housing laws and a group home is a
permitted residential use, one may surmise that a
seller should not discuss the existence of group homes
in the subdivision or area. Further discussion may be
found at Deep East Texas Regional Mental Health &
Mental Retardation Services v. Kinnear, 877 S.W.2d
550 (Tex. App. – Beaumont 1994, no writ). In that
case the court held that the legislature determined that
a community home is not a business or commercial
use with regard to restrictions. It further held that the
legislature determined that no alleged damages for
decreased property values near community homes are
recoverable by residents.

B. O’Hearn v. Hogard, 841 S.W.2d 135 (Tex. App.Hous. [14th Dist.] 1992, no writ). In a cause of action
involving a DTPA claim, the plaintiff must prove that
(1) the seller or agent failed to disclose information
concerning the property; (2) the information was known
at the time of the transaction; (3) the seller or agent
intended to induce the buyer into the transaction by
withholding the information; and (4) the buyer would
not have entered into the transaction if the information
had been disclosed. The appropriate inquiry is whether
the seller’s failure to disclose was a producing cause of
the purchaser’s damages. A fact issue remained in this
case because the sellers offered no summary judgment
evidence indicating that their failure to disclose was not
a producing cause.
C.
Prudential Insurance Co. of America v.
Jefferson Associates Ltd., 896 S.W. 2d 156 (Tex. 1995).
By agreeing to purchase property “as is,” a buyer agrees
to make his own appraisal of the bargain and to accept
the risk. The seller does not give any assurances,
express or implied, concerning the value or condition of
the property. A buyer is not bound by an “as is”
agreement when: (1) he is induced to buy it due to a
fraudulent representation or concealment of information
by the seller, or (2) the buyer is entitled to inspect the
condition of the property but is impaired by the conduct
of the seller.
A seller has a duty to disclose facts of which he has
actual knowledge; a seller is not liable for failing to
disclose information that he only should have known.
A statement is not fraudulent unless the maker knew it
was false when he made it or made it recklessly without
knowledge of the truth.

D.
Registered Sex Offenders.
Section
62.045(e), Code of Criminal Procedure provides that a
seller, landlord, builder, or broker of a single-family
property does not have a duty to make a disclosure to
a prospective buyer or tenant about persons who are
registered sex offenders.
XVIII. NOTEWORTHY CASES INVOLVING
CERTAIN
DISCLOSURE
ISSUES
IN
RESIDENTIAL SALES. The following is a brief
list of a few cases involving disclosure issues by
residential sellers.
The holdings are quickly
summarized. With the exception of the Prudential v.
Jefferson case, the cited cases involve disclosure
issues in residential sales. Prudential v. Jefferson is
mentioned only because one defense to allegations of

D. Smith v. Levine, 911 S.W.2d 427 (Tex. App. –
San Antonio 1995, writ denied). A prospective buyer
obtained a written inspection report stating the
foundation was defective. The prospective buyer
10
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seller’s disclosure notice that did not indicate any
defects in the foundation or any awareness of a previous
structural repair. Buyers later found a crack in the
foundation but took no action to mitigate the damage.
The seller’s admitted to having previously repaired a
crack in the foundation, but did not disclose the prior
repair in the seller’s disclosure notice believing it had
been repaired. The seller’s failed to disclose a previous
repair as required under §5.008, Property Code and
therefore were liable to the buyers for the cost to repair.
Although the jury proportionately assigned 93% of
the damages to the buyer for failing to mitigate, the
court held that proportionate responsibility does not
apply to statutory fraud. Damages that were awarded
were limited to the cost of repair plus costs.
Rescission was not proper because the plaintiff
failed to tender the value that they obtained from using
the property for the time between the purchase and trial.

discussed the report with the owners but the owners
did not obtain a copy. The court found the new
owners knew the foundation was defective, told the
subsequent purchaser that the house was in
“excellent” condition, and failed to disclose the
defective foundation. The “as is” provision was
invalid as a matter of law.
E. Kessler v. Fanning, 953 S.W. 2d 515 (Tex.
App. – Ft. Worth 1997, no writ. A seller answered
“no” to questions in the seller’s disclosure notice
related to improper drainage. In an oral conversation
with the buyer, the seller acknowledged that he knew
about a drainage problem, but later stated that it was
not a problem.
Courts consider three factors in determining
whether a statement is opinion or misrepresentation:
(1) whether the statement is specific or vague; (2) the
comparative knowledge of the buyer and seller; and
(3) whether the representation concerns past or current
event/condition or a future event/condition.
A
seller
is
liable
for
affirmative
misrepresentations; the seller has a duty to know
whether an affirmative statement is true. Sellers do
not have a duty to disclose material facts that merely
should have been known.

I. Robbins v. Capozzi, 100 S.W.3d 18 (Tex. App. –
Tyler 2002, no writ). The buyer received a seller’s
disclosure notice stating that the garage was in
“working condition” and had “no known defects.” The
buyer had never tried to park the car in the garage
before closing. After closing, the buyer discovered that
she could not maneuver her vehicle into the garage
because of the configuration of the drive and garage.
The court held that seller made no
misrepresentation of the garage’s condition. The seller
had been able to park her car in the garage (albeit that
her car was considerably smaller). The court found that
“inconvenience” is not a defect. The court held that the
seller had no duty to disclose material facts which
would be discoverable by a buyer in the exercise of
ordinary care and due diligence.

F. Erwin v. Smiley, 975 S.W.2d 335 (Tex. App. –
Eastland 1998, writ denied). The seller told buyer
about previous termites but problem had been
remedied. The buyer inspected before entering into a
contract. The parties signed an “as-is” contract. After
closing, the buyer discovered termites.
The appellate court held that the parties were
similarly situated, the sale was arms-length, both
parties were represented, and the “as is” clause was
freely negotiated. The “as is” clause negated seller’s
actions as the producing cause.

J. Branton v. Wood, 100 S.W.3d 645 (Tex. App. –
Corpus Christi 2003, n.w.h.). Buyers bought a home
that previous flooded. The home is located adjacent to
the Guadalupe River. In a later flood, the home washed
off its foundation and smashed into some trees. The
base plate of the foundation had rotted, allegedly from
prior flood damage. In the seller’s disclosure notice the
seller’s disclosed the prior flooding and stated that
“repairs were made totally after flooding occurred.” No
evidence summary judgment was awarded to the sellers.
The appellate court affirmed.
The court held that the buyer had to prove that the
bottom plates were rotten because of damage sustained
in the prior flood and that the damage was not repaired
or that they were not repaired after the previous flood.
The report failed to discount other plausible sources that
may have caused the rot. Without such evidence, the
court could not conclude that the statements were false,
misleading, or deceptive.

G. Fernandez v. Schultz, 15 S.W.3d 648 (Tex.
App. – Dallas 2000, no writ). The court found that
there was sufficient circumstantial evidence to
establish that the seller had knowledge regarding
termite problems. The seller was in the business of
buying and selling houses and the court held him to be
knowledgeable about signs of termite problems and
therefore, the seller did and should have recognized
the signs. The buyer’s inspection, even if deficient,
did not relieve the seller of his liability. There can be
more than one producing cause of injury to a
consumer under the DTPA. The court reasoned that if
the seller had disclosed the termite problems on the
seller’s disclosure form, the buyer’s inspector would
have inspected for termites more completely.
H. Davis v. Estridge, 85 S.W.3d 308 (Tex. App. –
Tyler 2001, writ denied). Seller’s gave buyer a
11
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K. Bynum v. Prudential Residential Services, Ltd.
129 S.W.3d 781 (Tex. App. – Houston [1st Dist.] 2004,
petition for review filed). After moving in the buyers
noticed problems that were all allegedly due to a
faulty remodeling job. The issue was whether
Prudential and the prior owners knew that the
contractor had done a poor job in remodeling the
home. The sale was “as is.”
The court held that the buyers could not have the
“as is” clause set aside on grounds that the parties
were not sophisticated, because the buyer was
represented by a real estate agent, the buyer had
bought and sold several properties, and the buyer was
a manager of a salvage company that sold goods “as
is.”
The court held that the buyers could not have the
“as is” clause set aside on grounds that the clause was
inconspicuous and part of the boiler-plate provisions
because the buyer was aware that he was purchasing
the property “as is.”
The evidence did not establish that Prudential or
the prior homeowners had actual knowledge that the
remodeling was performed without obtaining
necessary permits and therefore the evidence did not
establish any concealment or misrepresentation.
Because §5.008, Property Code, requires only that
the form be completed to the best of the seller’s belief
at the time the notice is completed and signed, the
buyer’s argument that the seller had an obligation to
provide continuing updates is without merit.
L. Sherman v. Elkowitz, 130 S.W.3d 316 (Tex.
App. – Houston [14th Dist.] 2004, no writ). Buyers
discovered defects after moving in. The buyers
discovered that the sellers had sued their prior owners
for failing to disclose, allegedly, the same defects.
Neither the alleged defects nor the lawsuit were
disclosed. Buyers obtained a favorable verdict against
the sellers for failing to disclose a defect, but not
against the brokers.
As a matter of law, the prior lawsuit did not need
to be disclosed in the seller’s disclosure notice
because it was dismissed several years before the
sellers put the property on the market. The court held
that if the legislature intended for prior lawsuits to be
listed, it could have included a phrase indicating this.
In other parts of the form, the legislature asked for
disclosure of certain conditions that occurred in the
past (previous termites, previous flooding, etc.), but
not with prior lawsuits.
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APPENDIX - FORMS OF NOTICES AND DISLCOSURES
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§5.010, PROPERTY CODE.

NOTICE OF ADDITIONAL TAX LIABILITY.

The required notice

reads:
“If for the current ad valorem tax year the taxable value of the land that is the subject of this contract is
determined by a special appraisal method that allows for appraisal of the land at less than its market value, the person
to whom the land is transferred may not be allowed to qualify the land for that special appraisal in a subsequent tax
year and the land may then be appraised at its full market value. In addition, the transfer of the land or a subsequent
change in the use of the land may result in the imposition of an additional tax plus interest as a penalty for the
transfer or the change in the use of the land. The taxable value of the land and the applicable method of appraisal for
the current tax year is public information and may be obtained from the tax appraisal district established for the
county in which the land is located.”
**********
Typically, a contractual provision similar to the provision below, which appears in the TREC promulgated
contracts for farm and ranch properties, is in the contract and excuses the seller from having to provide the statutory
notice.
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§5.011, PROPERTY CODE.
SELLER’S DISCLOSURE REGARDING
ANNEXATION. The required notice must read substantially similar to the following:

POTENTIAL

“If the property that is the subject of this contract is located outside the limits of a municipality, the property
may now or later be included in the extraterritorial jurisdiction of a municipality and may now or later be subject to
annexation by the municipality. Each municipality maintains a map that depicts its boundaries and extraterritorial
jurisdiction. To determine if the property is located within a municipality's extraterritorial jurisdiction or is likely to
be located within a municipality's extraterritorial jurisdiction, contact all municipalities located in the general
proximity of the property for further information.”
**********
The notice appears in the body of the TREC promulgated single-family contract form as follows:
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§5.012, Property Code. NOTICE OF OBLIGATIONS RELATED TO MEMBERSHIP IN
PROPERTY OWNERS' ASSOCIATION. The notice must read substantially similar:
“As a purchaser of property in the residential community in which this property is located, you are
obligated to be a member of a property owners' association. Restrictive covenants governing the use and occupancy
of the property and a dedicatory instrument governing the establishment, maintenance, and operation of this
residential community have been or will be recorded in the Real Property Records of the county in which the
property is located. Copies of the restrictive covenants and dedicatory instrument may be obtained from the county
clerk.
NOTICE OF MEMBERSHIP IN PROPERTY OWNERS' ASSOCIATION CONCERNING THE
PROPERTY AT (street address) (name of residential community)
You are obligated to pay assessments to the property owners' association. The amount of the assessments
is subject to change. Your failure to pay the assessments could result in a lien on and the foreclosure of your
property.
Date: ____________________

_______________________________
Signature of Purchaser ”
**********

The following notice appears in the TREC promulgated single-family contract form:
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§49.452, WATER CODE. STATUTORY TAX DISTRICTS. The required notice is one of the following
three notices, depending on the location of the district boundaries:
(b) The prescribed notice for districts located in whole or in part in the extraterritorial jurisdiction of one
or more home-rule municipalities and not located within the corporate boundaries of a municipality shall be executed
by the seller and shall read as follows:
"The real property, described below, that you are about to purchase is located in the __________ District. The district has taxing
authority separate from any other taxing authority and may, subject to voter approval, issue an unlimited amount of bonds and levy an
unlimited rate of tax in payment of such bonds. As of this date, the rate of taxes levied by the district on real property located in the district is
$__________ on each $100 of assessed valuation. If the district has not yet levied taxes, the most recent projected rate of tax, as of this date, is
$__________ on each $100 of assessed valuation. The total amount of bonds, excluding refunding bonds and any bonds or any portion of
bonds issued that are payable solely from revenues received or expected to be received under a contract with a governmental entity, approved
by the voters and which have been or may, at this date, be issued is $__________, and the aggregate initial principal amounts of all bonds
issued for one or more of the specified facilities of the district and payable in whole or in part from property taxes is $__________.
"The district has the authority to adopt and impose a standby fee on property in the district that has water, sanitary sewer, or
drainage facilities and services available but not connected and which does not have a house, building, or other improvement located thereon
and does not substantially utilize the utility capacity available to the property. The district may exercise the authority without holding an
election on the matter. As of this date, the
most recent amount of the standby fee is $__________. An unpaid standby fee is a personal obligation of the person that owned the property at
the time of imposition and is secured by a lien on the property. Any person may request a certificate from the district stating the amount, if
any, of unpaid standby fees on a tract of property in the district.
"The district is located in whole or in part in the extraterritorial jurisdiction of the City of __________. By law, a district located in
the extraterritorial jurisdiction of a municipality may be annexed without the consent of the district or the voters of the district. When a district
is annexed, the district is dissolved.
"The purpose of this district is to provide water, sewer, drainage, or flood control facilities and services within the district through
the issuance of bonds payable in whole or in part from property taxes. The cost of these utility facilities is not included in the purchase price of
your property, and these utility facilities are owned or to be owned by the district. The legal description of the property you are acquiring is as
follows:
________________________________________________________________
__________________________
(Date)
________________________________
Signature of Seller
PURCHASER IS ADVISED THAT THE INFORMATION SHOWN ON THIS FORM IS SUBJECT TO CHANGE BY THE
DISTRICT AT ANY TIME. THE DISTRICT ROUTINELY ESTABLISHES TAX RATES DURING THE MONTHS OF SEPTEMBER
THROUGH DECEMBER OF EACH YEAR, EFFECTIVE FOR THE YEAR IN WHICH THE TAX RATES ARE APPROVED BY THE
DISTRICT. PURCHASER IS ADVISED TO
CONTACT THE DISTRICT TO DETERMINE THE STATUS OF ANY CURRENT OR PROPOSED CHANGES TO THE INFORMATION
SHOWN ON THIS FORM.
"The undersigned purchaser hereby acknowledges receipt of the foregoing notice at or prior to execution of a binding contract for
the purchase of the real property described in such notice or at closing of purchase of the real property.
________________________________________________________________
__________________________
(Date)
________________________________
Signature of Purchaser
"(Note: Correct district name, tax rate, bond amounts, and legal description are to be placed in the appropriate space.) Except for
notices included as an addendum or paragraph of a purchase contract, the notice shall be executed by the seller and purchaser, as indicated. If
the district does not propose to provide one or more of the specified facilities and services, the appropriate purpose may be eliminated. If the
district has not yet levied taxes, a statement of the district's most recent projected rate of tax is to be placed in the appropriate space. If the
district does not have approval from the commission to adopt and impose a standby fee, the second paragraph of the notice may be deleted. For
the purposes of the notice form required to be given to the prospective purchaser prior to execution of a binding contract of sale and purchase, a
seller and any agent, representative, or person acting on the seller's behalf may modify the notice by substitution of the words 'January 1, ___'
for the words 'this date' and place the correct calendar year in the appropriate space."
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(c) The prescribed notice for districts located in whole or in part within the corporate boundaries of a
municipality shall be executed by the seller and shall read as follows:
"The real property, described below, that you are about to purchase is located in the __________ District. The district has taxing
authority separate from any other taxing authority and may, subject to voter approval, issue an unlimited amount of bonds and levy an
unlimited rate of tax in payment of such bonds. As of this date, the rate of taxes levied by the district on real property located in the district is
$__________ on each $100 of assessed
valuation. If the district has not yet levied taxes, the most recent projected rate of tax, as of this date, is $__________ on each $100 of assessed
valuation. The total amount of bonds, excluding refunding bonds and any bonds or any portion of bonds issued that are payable solely from
revenues received or expected to be received under a contract with a governmental entity, approved by the voters and which have been or may,
at this date, be issued is $__________, and the aggregate initial principal amounts of all bonds issued for one or more of the specified facilities
of the district and payable in whole or in part from property taxes is $__________.
"The district has the authority to adopt and impose a standby fee on property in the district that has water, sanitary sewer, or
drainage facilities and services available but not connected and which does not have a house, building, or other improvement located thereon
and does not substantially utilize the utility capacity
available to the property. The district may exercise the authority without holding an election on the matter. As of this date, the most recent
amount of the standby fee is $__________. An unpaid standby fee is a personal obligation of the person that owned the property at the time of
imposition and is secured by a lien on the property. Any person may request a certificate from the district stating the amount, if any, of unpaid
standby fees on a tract of
property in the district.
"The district is located in whole or in part within the corporate boundaries of the City of __________. The taxpayers of the district
are subject to the taxes imposed by the municipality and by the district until the district is dissolved. By law, a district located within the
corporate boundaries of a municipality may be dissolved by municipal ordinance without the consent of the district or the voters of the district.
"The purpose of this district is to provide water, sewer, drainage, or flood control facilities and services within the district through
the issuance of bonds payable in whole or in part from property taxes. The cost of these utility facilities is not included in the purchase price of
your property, and these utility facilities are owned or to be owned by the district. The legal description of the property you are acquiring is as
follows:
________________________________________________________________
__________________________
(Date)
________________________________
Signature of Seller
PURCHASER IS ADVISED THAT THE INFORMATION SHOWN ON THIS FORM IS SUBJECT TO CHANGE BY THE
DISTRICT AT ANY TIME. THE DISTRICT ROUTINELY ESTABLISHES TAX RATES DURING THE MONTHS OF SEPTEMBER
THROUGH DECEMBER OF EACH YEAR, EFFECTIVE FOR THE YEAR IN WHICH THE TAX RATES ARE APPROVED BY THE
DISTRICT. PURCHASER IS ADVISED TO
CONTACT THE DISTRICT TO DETERMINE THE STATUS OF ANY CURRENT OR PROPOSED CHANGES TO THE INFORMATION
SHOWN ON THIS FORM.
"The undersigned purchaser hereby acknowledges receipt of the foregoing notice at or prior to execution of a binding contract for
the purchase of the real property described in such notice or at closing of purchase of the real property.
________________________________________________________________
__________________________
(Date)
________________________________
Signature of Purchaser
"(Note: Correct district name, tax rate, bond amounts, and legal description are to be placed in the appropriate space.) Except for
notices included as an addendum or paragraph of a purchase contract, the notice shall be executed by the seller and purchaser, as indicated. If
the district does not propose to provide one or more of the specified facilities and services, the appropriate purpose may be eliminated. If the
district has not yet levied taxes, a statement of the district's most recent projected rate of tax is to be placed in the appropriate space. If the
district does not have approval from the commission to adopt and impose a standby fee, the second paragraph of the notice may be deleted. For
the purposes of the notice form required to be given to the prospective purchaser prior to execution of a binding contract of sale and purchase, a
seller and any agent, representative, or person acting on the seller's behalf may modify the notice by substitution of the words 'January
1,__________' for the words 'this date' and place the correct calendar year in the appropriate space."
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(d) The prescribed notice for districts that are not located in whole or in part within the corporate
boundaries of a municipality or the extraterritorial jurisdiction of one or more home-rule municipalities shall be
executed by the seller and shall read as follows:
"The real property, described below, that you are about to purchase is located in the __________ District. The district has taxing
authority separate from any other taxing authority and may, subject to voter approval, issue an unlimited amount of bonds and levy an
unlimited rate of tax in payment of such bonds. As of this date, the rate of taxes levied by the district on real property located in the district is
$__________ on each $100 of assessed
valuation. If the district has not yet levied taxes, the most recent projected rate of tax, as of this date, is $__________ on each $100 of assessed
valuation. The total amount of bonds, excluding refunding bonds and any bonds or any portion of bonds issued that are payable solely from
revenues received or expected to be received under a contract with a governmental entity, approved by the voters and which have been or may,
at this date, be issued is $__________, and the aggregate initial principal amounts of all bonds issued for one or more of the specified facilities
of the district and payable in whole or in part from property taxes is $__________.
"The district has the authority to adopt and impose a standby fee on property in the district that has water, sanitary sewer, or
drainage facilities and services available but not connected and which does not have a house, building, or other improvement located thereon
and does not substantially utilize the utility capacity available to the property. The district may exercise the authority without holding an
election on the matter. As of this date, the
most recent amount of the standby fee is $__________. An unpaid standby fee is a personal obligation of the person that owned the property at
the time of imposition and is secured by a lien on the property. Any person may request a certificate from the district stating the amount, if
any, of unpaid standby fees on a tract of property in the district.
"The purpose of this district is to provide water, sewer, drainage, or flood control facilities and services within the district through
the issuance of bonds payable in whole or in part from property taxes. The cost of these utility facilities is not included in the purchase price of
your property, and these utility facilities are owned or to be owned by the district. The legal description of the property you are acquiring is as
follows:
________________________________________________________________
__________________________
(Date)
________________________________
Signature of Seller
PURCHASER IS ADVISED THAT THE INFORMATION SHOWN ON THIS FORM IS SUBJECT TO CHANGE BY THE
DISTRICT AT ANY TIME. THE DISTRICT ROUTINELY ESTABLISHES TAX RATES DURING THE MONTHS OF SEPTEMBER
THROUGH DECEMBER OF EACH YEAR, EFFECTIVE FOR THE YEAR IN WHICH THE TAX RATES ARE APPROVED BY THE
DISTRICT. PURCHASER IS ADVISED TO
CONTACT THE DISTRICT TO DETERMINE THE STATUS OF ANY CURRENT OR PROPOSED CHANGES TO THE INFORMATION
SHOWN ON THIS FORM.
"The undersigned purchaser hereby acknowledges receipt of the foregoing notice at or prior to execution of a binding contract for
the purchase of the real property described in such notice or at closing of purchase of the real property.
________________________________________________________________
__________________________
(Date)
________________________________
Signature of Purchaser
"(Note: Correct district name, tax rate, bond amounts, and legal description are to be placed in the appropriate space.) Except for
notices included as an addendum or paragraph of a purchase contract, the notice shall be executed by the seller and purchaser, as indicated. If
the district does not propose to provide one or more of the specified facilities and services, the appropriate purpose may be eliminated. If the
district has not yet levied taxes, a statement of the district's most recent projected rate of tax is to be placed in the appropriate space. If the
district does not have approval from the commission to adopt and impose a standby fee, the second paragraph of the notice may be deleted. For
the purposes of the notice form required to be given to the prospective purchaser prior to execution of a binding contract of sale and purchase, a
seller and any agent, representative, or person acting on the seller's behalf may modify the notice by substitution of the words 'January 1,
______' for the words 'this date' and place the correct calendar year in the appropriate space."
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§60.063, AGRICULTURAL CODE. AGRICULTURAL DEVELOPMENT DISTRICTS. The following is
the notice that appears in the TREC promulgated contract forms for farm and ranch properties.
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§27.007, PROPERTY CODE. RCLA NOTICE IN NEW HOME SALES. The notice under §27.007 must,
appear next to the signature lines, be printed in 10-point boldface type, and read substantially similar to:
"This contract is subject to Chapter 27 of the Texas Property Code. The provisions of that chapter may
affect your right to recover damages arising from the performance of this contract. If you have a complaint
concerning a construction defect arising from the performance of this contract and that defect has not been corrected
through normal warranty service, you must provide the notice required by Chapter 27 of the Texas Property Code to
the contractor by certified mail, return receipt requested, not later than the 60th day before the date you file suit to
recover damages in a court of law or initiate arbitration. The notice must refer to Chapter 27 of the Texas Property
Code and must describe the construction defect. If requested by the contractor, you must provide the contractor an
opportunity to inspect and cure the defect as provided by Section 27.004 of the Texas Property Code."
*********
The following is the notice that appears in the TREC promulgated contract forms for new home sales.
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the goods become fixtures before the
completion of the construction. A mortgage
has this priority to the same extent as a
construction mortgage to the extent that it is
given to refinance a construction mortgage.
(Emphasis added)

RESIDENTIAL DISCLOSURES
FROM LENDERS
I. INTRODUCTION AND SCOPE
This material covers disclosures required
of a lender to be given to a borrower in a
residential loan transaction involving a property
located in Texas. The period from loan
application through closing is the primary focus.
There are some, but not all, post closing
disclosures included. However, there are no
collection, foreclosure or other non-performing
loan disclosures covered. With a suggested
length of 30 pages for this paper and 30 minutes
for the presentation, it will be beyond the
intended scope of this article and presentation to
cover any case law or pending litigation for the
subject matter. The focus here is to try to
inventory the required disclosures and make
available by a public domain internet site access
to the actual legal authority and additional
resources.
The covered disclosures could be
arranged in a number a sequences: lien priority,
time of delivery requirement, type of transaction,
type of lender, ancillary vs document
incorporated, amount of liability to attorney that
screws it up, etc. These disclosures are arranged
alpha numeric.
This is probably not an exclusive list of
all Texas and federal residential loan disclosures,
but what I think of as my top 100 favorites. A
copy of this article with working links can be
downloaded from our eLibrary at ppdocs.com.

Comment: Does not take much. See paragraph k
of EXHIBIT A-Residential Construction
Contract Lender Addendum
Link:
http://www.capitol.state.tx.us/statutes/docs/BC/c
ontent/htm/bc.001.00.000009.00.htm#9.334.00
b. Chapter 26-Statute of Frauds
Section 26.02(e) provides:
(e) In a loan agreement subject to
Subsection (b) of this section, the financial
institution shall give notice to the debtor or
obligor of the provisions of Subsections (b)
and (c) of this section. The notice must be
in a separate document signed by the debtor
or obligor or incorporated into one or more
of the documents constituting the loan
agreement. The notice must be in type that
is boldface, capitalized, underlined, or
otherwise set out from surrounding written
material so as to be conspicuous. The notice
must state substantially the following:
"This written loan agreement
represents the final agreement between the
parties and may not be contradicted by
evidence of prior, contemporaneous, or
subsequent oral agreements of the parties.
There are no unwritten oral agreements
between the parties.

II. TEXAS DISCLOSURES

A. Texas Statutes
1. Business & Commerce Code
a. Chapter 9-Secured Transactions

_____________

_______________

Debtor or Obligor

Financial Institution”

Comment: When signed by both debtor and
lender, if the loan exceeds $50,000, the written
agreement can not be contradicted by oral
agreement to the contrary. Note that the
suggested format includes both the signature of
the debtor and the lender.

Section 9.334(h) provides:
(h) A mortgage is a construction mortgage
to the extent that it secures an obligation
incurred for the construction of an
improvement on land, including the
acquisition cost of the land, if a recorded
record of the mortgage so indicates.
Except as otherwise provided in Subsections
(e) and (f), a security interest in fixtures is
subordinate to a construction mortgage if a
record of the mortgage is recorded before

Section 26.02(g) provides:
(g) All financial institutions shall
conspicuously post notices that inform
borrowers of the provisions of this section.
The notices shall be located in such a
6
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manner and in places in the institutions so as
to fully inform borrowers of the provisions
of this section. The Finance Commission of
Texas shall prescribe the language of the
notice.

mortgage broker will be compensated. The
finance commission, by rule, shall
promulgate a standard disclosure form to be
used by the mortgage broker.
Comment: See 7 TAC §§ 80.9 below.
Disclosure:
http://www.tsld.state.tx.us/mbankerdisclosur
e.htm

Comment: See Exhibit B Notice of No Oral
Agreements
Link:
http://www.capitol.state.tx.us/statutes/docs/BC/c
ontent/htm/bc.003.00.000026.00.htm#26.02.00

(2) Sec. 156.303(13) Disclosure of Multiple
Roles in A Consumer Real Estate
Transaction

c. Chapter 39-Cancellation of Certain
Consumer Transactions

Sec. 156.303. DISCIPLINARY
ACTION; CEASE AND DESIST ORDER.
(a) The commissioner may order
disciplinary action against a licensed
mortgage broker or a licensed loan officer
when the commissioner, after a hearing, has
determined that the person: ….
(13) acted in the dual
capacity of a mortgage broker or loan officer
and real estate broker, salesperson, or
attorney in a transaction without the
knowledge and written consent of the
mortgage applicant or in violation of
applicable requirements under federal law;

Section 39.004 Notice By Merchant
If consumers enter into a covered obligation
other than at the contractor’s place of business,
the consumers are entitled to receive a notice of
right to rescind.
Link:
http://www.capitol.state.tx.us/statutes/docs/BC/c
ontent/htm/bc.004.00.000039.00.htm#39.001.00
2. Finance Code
a. Chapter 14-Consumer Credit
Commissioner

Disclosure:
http://www.tsld.state.tx.us/disclosure2.htm

Provides:
Sec.14.104. LENDER CONTRACTS.
A written contract of an authorized lender
subject to regulation by the office must
contain the name, mailing address, and
telephone number of the office. (Emphasis
added)

c. Chapter 303-Optional Rate Ceilings
(1) Sec. 303.015 Variable Rate
(c) A variable rate agreement for
credit extended primarily for personal,
family, or household use must include the
disclosures identified for variable rate
contracts required by regulations issued by
the Federal Reserve Board under the Truth
in Lending Act (15 U.S.C. Section 1601 et
seq.), as amended, except that if that Act
does not apply because of the amount of
the transaction, the following disclosure
must be included in a size equal to at least
10-point type that is boldface, capitalized,
underlined, or otherwise set out from
surrounding material so as to be
conspicuous:
"NOTICE TO CONSUMER:
UNDER
TEXAS LAW, IF YOU CONSENT TO
THIS AGREEMENT, YOU MAY BE

Link:
http://www.capitol.state.tx.us/statutes/docs/FI/co
ntent/htm/fi.002.00.000014.00.htm#14.104.00
b. Chapter 156-Mortgage Brokers
1) Sec. 156.004.Mortgage Broker/Loan
Officer Disclosure
DISCLOSURE TO APPLICANT. At the
time an applicant submits an application to a
mortgage broker, the mortgage broker shall
provide to the applicant a disclosure that
specifies the nature of the relationship
between applicant and broker, the duties the
broker has to the applicant, and how the
7
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(B)
the debtor
must, if required by the creditor, deliver to
the creditor a copy of the policy and proof of
the payment of premiums; and
(C)
if the debtor
fails to meet any requirement listed in
Paragraph (A) or (B), the creditor may
obtain collateral protection insurance on
behalf of the debtor at the debtor's
expense……….(Emphasis added)

SUBJECT TO A FUTURE RATE AS
HIGH AS 24 PERCENT PER YEAR."
(Emphasis added)
Comment: Truth in Lending/Reg Z exempts
transactions that would normally be covered
if the credit extended exceeds $25,000.
However, if the credit extended is secured
by real property or if the mortgaged property
is the principal dwelling of the customer the
exemption is negated. Consequently, this
statute very seldom comes into play in
traditional mortgage lending scenarios.
However, it could be applicable in workouts
where a part of the debt is left unsecured.

Link:
http://www.capitol.state.tx.us/statutes/docs/F
I/content/htm/fi.004.00.000307.00.htm#307.
052.00

Link:
http://www.capitol.state.tx.us/statutes/docs/F
I/content/htm/fi.004.00.000303.00.htm#303.
015.00

e. Chapter 342-Consumer Loans
(1) Sec. 342.152
§ 342.152. LICENSE DISPLAY. A license
holder shall display a license at the place of
business provided on the license.

d. Chapter 307-Collateral Protection
Insurance
Sec.
307.052.
CREDITOR
DUTIES.
(a) A creditor who requires
collateral protection insurance that is paid
for directly or indirectly by a debtor may
place collateral protection insurance if:
(1) the debtor has entered
into a credit transaction with the creditor for
which a credit agreement exists;
(2) the credit agreement
requires the debtor to maintain insurance on
the collateral; and
(3) a notice has been
included in the credit agreement or a
separate document provided to the debtor
at the time the credit agreement is
executed that states that:
(A) the debtor is
required to:
(i)
keep
the collateral insured against damage in
the amount the creditor specifies;
(ii)
purchase the insurance from an insurer
that is authorized to do business in this
state or an eligible surplus lines insurer;
and
(iii) name
the creditor as the person to be paid
under the policy in the event of a loss;

Link:
http://www.capitol.state.tx.us/statutes/docs/F
I/content/htm/fi.004.00.000342.00.htm#342.
152.00
(2) Sec. 342.404
Sec. 342.404.
INSURANCE
NOTICE. (a) If insurance is required on
a loan made under this chapter, the lender
shall give to the borrower written notice that
clearly and conspicuously states that:
(1) insurance is required in
connection with the loan; and
(2) the borrower as an
option may furnish the required insurance
coverage through an insurance policy that is
in existence and that is owned or controlled
by the borrower or an insurance policy
obtained from an insurance company
authorized to do business in this state.
(b) If insurance requested or
required on a loan made under this chapter is
sold or obtained by a lender at a premium or
rate of charge that is not fixed or approved
by the commissioner of insurance, the lender
shall notify the borrower of that fact. If
notice is required under Subsection (a), the
lender shall include that fact in the notice
required by Subsection (a).
8
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OF PAYMENTS. A lender may not take a
promise to pay or loan obligation that does
not disclose the amount financed and the
schedule of payments, except for an openend account.

(c) A notice required under this
section may be:
(1) a separate writing
delivered with the loan contract; or
(2) a part of the loan
contract.

Link:
http://www.capitol.state.tx.us/statutes/docs/F
I/content/htm/fi.004.00.000342.00.htm#342.
505.00

Link:
http://www.capitol.state.tx.us/statutes/docs/F
I/content/htm/fi.004.00.000342.00.htm#342.
404.00
(3) Sec. 342.451

Comment:
See 7 TAC §§1.857 which provides:

Sec. 342.451.
DELIVERY OF
INFORMATION TO BORROWER.
(a)
When a loan is made under this chapter, the
lender shall deliver to the borrower, or to
one borrower if there is more than one, a
copy of each document signed by the
borrower, including the note or loan
contract, and a written statement in English
that contains:
(1)
the
names
and
addresses of the borrower and the lender;
and
(2) any type of insurance
for which a charge is included in the loan
contract and the charge to the borrower for
the insurance.
(b) If the note or loan contract
shows the information required by
Subsection (a), the written statement is not
required.

(3) Amount Financed--The amount of
money which is used, forborne, or
detained and upon which interest is
charged. The cash advance plus any
other amounts that are financed by the
creditor are included. Any points or
other prepaid finance charges,
excluding the administrative loan fee,
that are not paid at closing and that are
financed as part of the transaction are
included in the amount financed. This
definition is only applicable for the
purposes of this subchapter for
computing earnings, deferments,
maximum charges, and determining
refunds of unearned interest. It is not
intended to be analogous with the
similar term that is used in the
Truth-in-Lending Act (15 U.S.C.
§1601 et seq.). (Emphasis added)

Link:
http://www.capitol.state.tx.us/statutes/docs/F
I/content/htm/fi.004.00.000342.00.htm#342.
451.00

Query: Does the “Amount Financed”
referred to in Sec.342.505 mean the TIL/Reg
Z definition or the definition provided in 7
TAC §§1.857, another “subchapter”?

(4) Sec. 342.452
Link:
http://info.sos.state.tx.us/pls/pub/readtac$ext
.TacPage?sl=R&app=9&p_dir=&p_rloc=&p
_tloc=&p_ploc=&pg=1&p_tac=&ti=7&pt=1
&ch=1&rl=102

Sec. 342.452. RECEIPT FOR CASH
PAYMENT. A lender shall give a receipt
to a person making a cash payment on a
loan.

f. Chapter 343-Home Loans

Link:
http://www.capitol.state.tx.us/statutes/docs/F
I/content/htm/fi.004.00.000342.00.htm#342.
452.00

Sec. 343.104.
RESTRICTIONS
ON
SINGLE
PREMIUM
CREDIT
INSURANCE.
A lender may not offer
any individual or group credit life, disability,
or unemployment insurance on a prepaid
single premium basis in conjunction with a

(5) Sec. 342.505
Sec. 342.505. DISCLOSURE OF
AMOUNT FINANCED AND SCHEDULE
9
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DISABILITY INSURANCE:
Estimated
premium of $_______
INVOLUNTARY
UNEMPLOYMENT
INSURANCE:
Estimated premium of
$________
TOTAL
INSURANCE
PREMIUMS:
$_______
TOTAL AMOUNT PAID: $_______

home loan unless the following notice is
provided to each applicant for the loan by
hand delivery or mail to the applicant not
later than the third business day after the
date the applicant's application for a home
loan is received:
INSURANCE NOTICE TO APPLICANT
You may elect to purchase credit life,
disability, or involuntary unemployment
insurance in conjunction with this mortgage
loan. If you elect to purchase this insurance
coverage, you may pay for it either on a
monthly premium basis or with a single
premium payment at the time the lender
closes this loan. If you choose the single
premium payment, the cost of the premium
will be financed at the interest rate provided
for in the mortgage loan.
This insurance is NOT required as a
condition of closing the mortgage loan and
will be included with the loan only at your
request.
You have the right to cancel this credit
insurance once purchased. If you cancel it
within 30 days of the date of your loan, you
will receive either a full refund or a credit
against your loan account. If you cancel this
insurance at any other time, you will receive
either a refund or credit against your loan
account of any unearned premium. YOU
MUST CANCEL WITHIN 30 DAYS OF
THE DATE OF THE LOAN TO RECEIVE
A FULL REFUND OR CREDIT.
To assist you in making an informed choice,
the following estimates of premiums are
being provided along with an example of the
cost of financing. The examples assume that
the term of the insurance product is ____
years and that the interest rate is ______
percent (a rate that has recently been
available for the type of loan you are
seeking). PLEASE NOTE THAT THE
ACTUAL LOAN TERMS YOU QUALIFY
FOR MAY VARY FROM THIS
EXAMPLE. "Total amount paid" is the
amount that would be paid if you financed
only the total insurance premium for a ___
year period and is equal to the amount you
would have paid if you made all scheduled
payments.
This is NOT the total of
payments on your loan.
CREDIT LIFE INSURANCE: Estimated
premium of $_______

Link:
http://www.capitol.state.tx.us/statutes/docs/F
I/content/htm/fi.004.00.000343.00.htm#343.
104.00
3. Insurance Code-Article 21.50 Mortgage
Guaranty Insurance
Notice to Borrower
Sec. 1B. (a) A lender that requires a
borrower to purchase mortgage guaranty
insurance shall provide annually to the
borrower a copy of the following written
notice printed in at least 10-point bold-faced
type:
"NOTICE OF RIGHT TO CANCEL
PRIVATE MORTGAGE INSURANCE: If
you currently pay private mortgage
insurance premiums, you may have the right
to cancel the insurance and cease paying
premiums. This would permit you to make
a lower total monthly mortgage payment and
to possibly receive a refund of any unearned
premiums on the policy. In most cases, you
have the right to cancel private mortgage
insurance if the principal balance of your
loan is 80 percent or less of the current fair
market appraised value of your home. If
you want to learn whether you are eligible to
cancel this insurance, please contact us at
(address and telephone number of lender) or
the Texas Department of Insurance
consumer help line at (the appropriate tollfree telephone number)."
(b) If a lender receives a refund of an
unearned mortgage guaranty insurance
premium paid by a borrower, the lender
shall remit the refund to the borrower not
later than the 10th business day after the
date on which the lender receives the refund.
(c) If federal law requires a lender to provide
a borrower with a written notice containing
substantially the same information required
by Subsection (a) of this section, a lender
who provides the notice required by federal
10
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12-point uppercase letters and reads substantially
as follows:
NOTICE OF CONFIDENTIALITY RIGHTS:
IF YOU ARE A NATURAL PERSON, YOU
MAY REMOVE OR STRIKE ANY OF THE
FOLLOWING INFORMATION FROM THIS
INSTRUMENT BEFORE IT IS FILED FOR
RECORD IN THE PUBLIC RECORDS: YOUR
SOCIAL SECURITY NUMBER OR YOUR
DRIVER'S LICENSE NUMBER.
(c) The validity of an instrument as
between the parties to the instrument and the
notice provided by the instrument are not
affected by a party's failure to include the notice
required under Subsection (b).
(d) The county clerk may not reject an
instrument presented for recording because the
instrument contains or fails to contain a social
security number or driver's license number. If
the county clerk accepts an instrument for
recording, the recording of the instrument creates
a conclusive presumption that the requirements
of this section have been met.
(e) The county clerk shall post a notice
in the county clerk's office stating that
instruments recorded in the real property or
official public records or the equivalent of the
real property or official public records of the
county and executed on or after January 1, 2004:
(1) are not required to contain a
social security number or driver's license number;
and
(2) are public records available
for review by the public.
(f) All instruments recorded under this
section are subject to inspection by the public.
(g) Unless this section is cited in a law
enacted after September 1, 2003, this section is
the exclusive law governing the confidentiality of
personal information contained in the real
property or official public records or the
equivalent of the real property or official public
records of a county.
(h) To the extent that federal law
conflicts with this section, an instrument must
contain the information required by and must be
filed in a manner that complies with federal law.

law within the period prescribed by federal
law satisfies the notice requirement of
Subsection (a) of this section. (Emphasis
added)
Link:
http://www.capitol.state.tx.us/statutes/docs/I
1/content/htm/i1.001.00.000021.00.htm#21.
50.00
Comment:
See AG Opinion JC-0045. May 11, 1999
which provided its summary as:
The
private
mortgage
insurance
notification requirements of federal law
found in the Homeowners Protection Act
of July, 1998, Pub. L. No. 105-216, 112
Stat. 902 (to be codified at 12 U.S.C. Sec
4903(a)(3), (b)) are consistent with those
in state law found in Texas Insurance
Code article 21.50, section 1B(a). A loan
servicer should comply with the state
requirements in Insurance Code article
21.5, 1B(a), and in doing so, satisfies the
federal requisites.
Link:
http://www.oag.state.tx.us/opinions/jc/JC00
45.pdf
Comment: Hmmm. I don’t think this
qualifies as a “safe-harbor”. It is always nice
when a state regulator waives a state
requirement when a similar federal
requirement is met, or a federal regulator
lets a similar state requirement satisfy a
federal requirement, but a state regulator
waiving off a federal requirement leaves me
with a little bit of an empty feeling.
4. Property Code
a. Sec. 11.008
CONFIDENTIAL INFORMATION IN
REAL PROPERTY RECORDS.
(a) In this section, "instrument" means a
deed, mortgage, or deed of trust.
(b) An instrument executed on or after
January 1, 2004, transferring an interest in real
property to or from an individual may not be
recorded unless a notice appears on the first page
of the instrument in 12-point boldfaced type or

Link:
http://www.capitol.state.tx.us/statutes/docs/PR/co
ntent/htm/pr.003.00.000011.00.htm#11.008.00
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recover damages in a court of law or initiate
arbitration. The notice must refer to Chapter 27
of the Texas Property Code and must describe the
construction defect.
If requested by the
contractor, you must provide the contractor an
opportunity to inspect and cure the defect as
provided by Section 27.004 of the Texas Property
Code."
(b) If a contract does not contain the
notice required by this section, the claimant may
recover from the contractor a civil penalty of
$500 in addition to any other remedy provided by
this chapter.

Comment:
Please see Local Government Code Sec 191.007
(c) which provides:
(c) A clearly identifying heading,
similar to the headings on most
commercially supplied printed
forms, must be placed at the top of
the first page to identify the type or
kind of legal paper.
In order to avoid additional recording fees the
Notice of Confidentiality should be placed after
the document title.

Comment: EXHIBIT A-Residential
Construction Contract Lender Addendum.
Link:
http://www.capitol.state.tx.us/statutes/docs/PR/co
ntent/htm/pr.004.00.000027.00.htm#27.007.00

For Texas home equity loans the Texas
Constitution Article 16, Sec.50 (a)(6)(Q)(vi) only
requires:
the security instruments securing the
extension of credit contain a disclosure
that the extension of credit is the type of
credit defined by Section 50(a)(6),
Article XVI, Texas Constitution

c. Chapter 41-Interests in Land
Sec.
41.007.
HOME
IMPROVEMENT CONTRACT.
(a) A
contract described by Section 41.001(b)(3) must
contain the following warning conspicuously
printed, stamped, or typed in a size equal to at
least 10-point bold type or computer equivalent,
next to the owner's signature line on the contract:
"IMPORTANT NOTICE: You and your
contractor are responsible for meeting the terms
and conditions of this contract. If you sign this
contract and you fail to meet the terms and
conditions of this contract, you may lose your
legal ownership rights in your home. KNOW
YOUR RIGHTS AND DUTIES UNDER THE
LAW."
(b) A violation of Subsection (a) of this
section is a false, misleading, or deceptive act or
practice within the meaning of Section 17.46,
Business & Commerce Code, and is actionable in
a public or private suit brought under the
provisions of the Deceptive Trade PracticesConsumer Protection Act (Subchapter E, Chapter
17, Business & Commerce Code).
Added by Acts 1987, 70th Leg., ch. 116, Sec. 1,
eff. Sept. 1, 1987. Renumbered from Sec. 41.005
by Acts 1989, 71st Leg., ch. 2, Sec. 16.01(30),
eff. Aug. 28, 1989. Amended by Acts 1993, 73rd
Leg., ch. 48, Sec. 4, eff. Sept. 1, 1993.

Links:
http://www.capitol.state.tx.us/txconst/sections/cn
001600-005000.html
http://www.capitol.state.tx.us/statutes/docs/LG/c
ontent/htm/lg.006.00.000191.00.htm#191.007.00
b. Chapter 27-Residential Construction
Liability
Sec.
27.007.
DISCLOSURE
STATEMENT REQUIRED.
(a) A written
contract subject to this chapter must contain next
to the signature lines in the contract a notice
printed or typed in 10-point boldface type or the
computer equivalent that reads substantially
similar to the following:
"This contract is subject to Chapter 27 of
the Texas Property Code. The provisions of that
chapter may affect your right to recover damages
arising from the performance of this contract. If
you have a complaint concerning a construction
defect arising from the performance of this
contract and that defect has not been corrected
through normal warranty service, you must
provide the notice required by Chapter 27 of the
Texas Property Code to the contractor by
certified mail, return receipt requested, not later
than the 60th day before the date you file suit to

Comment: EXHIBIT A-Residential
Construction Contract Lender Addendum.
12
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RESIDENTIAL
CONSTRUCTION
CONTRACT.
(a) Before a residential construction
contract is executed by the owner, the original
contractor shall deliver to the owner a disclosure
statement described by this section.
(b) The disclosure statement must read
substantially similar to the following: (See
Exhibit C)
(c) The failure of a contractor to
comply with this section does not invalidate a
lien under this chapter, a contract lien, or a deed
of trust.

Link:
http://www.capitol.state.tx.us/statutes/docs/PR/co
ntent/htm/pr.005.00.000041.00.htm#41.007.00
d. Chapter 53-Mechanic’s, Contractor’s or
Materialman’s Lien
Coverage:
Sec. 53.251(a) of the Property Code provides:
This subchapter applies only to
residential construction projects.
(Emphasis added)

Comment: See EXHIBIT C-Disclosure
Statement for Residential Construction Contract
Compliance Procedures and EXHIBIT DBorrower’s Acknowledgement of Texas
Construction Compliance Procedures.
Link:
http://www.capitol.state.tx.us/statutes/docs/PR/co
ntent/htm/pr.005.00.000053.00.htm#53.255.00

Sec. 53.001(a)(10) of the Property Code
provides:
"Residential construction project" means
a project for the construction or repair of
a new or existing residence, including
improvements appurtenant to the
residence, as provided by a residential
construction contract. (Emphasis
added)

(2) Sec. 53.257
Sec.
53.257.
PROVISIONS
RELATED TO CLOSING OF LOAN FOR
CONSTRUCTION OF IMPROVEMENTS.
(a) If the owner is obtaining third-party
financing for the construction of improvements
under a residential construction contract, the
lender shall deliver to the owner all
documentation relating to the closing of the loan
not later than one business day before the date of
the closing. If a bona fide emergency or another
good cause exists and the lender obtains the
written consent of the owner, the lender may
provide the documentation to the owner or the
lender may modify previously provided
documentation on the date of closing.
(b) The lender shall provide to the
owner the disclosure statement described by
Section 53.255(b). The disclosure statement
must be provided to the owner before the date of
closing. If a bona fide emergency or another
good cause exists and the lender obtains the
written consent of the owner, the lender may
provide the disclosure statement at the closing.
The lender shall retain a signed and dated copy of
the disclosure statement with the closing
documents.
(c) The failure of a lender to comply
with this section does not invalidate a lien under
this chapter, a contract lien, or a deed of trust.

Sec. 53.001(a)(9) of the Property Code provides:
"Residential construction contract"
means a contract between an owner and a
contractor in which the contractor
agrees to construct or repair the owner's
residence, including
improvements appurtenant to the
residence. (Emphasis added)
Sec. 53.001(a)(8) of the Property Code provides:
8) "Residence" means a single-family
house, duplex, triplex, or quadruplex
or a unit in a multiunit structure used
for
residential purposes that is:
(A) owned by
one or more adult persons; and
(B) used or
intended to be used as a dwelling by
one of the owners.
(Emphasis added)
(1) Sec. 53.255
Sec.
53.255.
DISCLOSURE
STATEMENT
REQUIRED
FOR
13
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may be provided in any manner agreed to by
the lender and the owner.
(d) The lender is not responsible for the
accuracy of the information contained in the
disbursement statement obtained from the
original contractor.
(e) The failure of a lender or an original
contractor to comply with this section does not
invalidate a lien under this chapter, a contract
lien, or a deed of trust.
(f) A person commits an offense if the
person intentionally, knowingly, or recklessly
provides false or misleading information in a
disbursement statement required under this
section. An offense under this section is a
misdemeanor. A person adjudged guilty of an
offense under this section shall be punished by a
fine not to exceed $4,000 or confinement in jail
for a term not to exceed one year or both a fine
and confinement. A person may not receive
community supervision for the offense.

Link:
http://www.capitol.state.tx.us/statutes/docs/PR/co
ntent/htm/pr.005.00.000053.00.htm#53.257.00
(3) Sec. 53.258
Sec.
53.258.DISBURSEMENTS
OF FUNDS.
(a) At the time the original
contractor requests payment from the owner
or the owner's lender for the construction of
improvements
under
a
residential
construction contract, the original contractor
shall provide to the owner a disbursement
statement. The statement may include any
information agreed to by the owner and the
original contractor and must include at least
the name and address of each person who
subcontracted directly with the original
contractor and who the original contractor
intends to pay from the requested funds.
The original contractor shall provide the
disbursement statement:
(1) in the manner agreed to
in writing by the owner and original
contractor; or
(2) if no agreement exists,
by depositing the statement in the United
States mail, first class, postage paid, and
properly addressed to the owner or by hand
delivering the statement to the owner before
the original contractor receives the requested
funds.
(b) If the owner finances the
construction of improvements through a
third party that advances loan proceeds
directly to the original contractor, the lender
shall:
(1) obtain from the original
contractor
the
signed
disbursement
statement required by Subsection (a) that
covers the funds for which the original
contractor is requesting payment; and
(2) provide to the owner a
statement of funds disbursed by the lender
since the last statement was provided to the
owner.
(c) The lender shall provide to the
owner the lender's disbursement statement
and the disbursement statement the lender
obtained from the contractor before the
lender disburses the funds to the original
contractor. The disbursement statements

Link:
http://www.capitol.state.tx.us/statutes/docs/PR/co
ntent/htm/pr.005.00.000053.00.htm#53.258.00
(4) Sec. 162.006
§
162.006.
CONSTRUCTION
ACCOUNT REQUIRED IN CERTAIN
CIRCUMSTANCES.
(a) A contractor who enters into a
written contract with a property owner to
construct improvements to a residential
homestead for an amount exceeding $5,000 shall
deposit the trust funds in a construction account
in a financial institution.
(b) The periodic statement received
from the financial institution must refer to the
account as a "construction account" to satisfy
the requirements of this section. (Emphasis
added)
Comment: Lender liability for setting up and not
funding into a “construction account”? Maybe.
B. Texas Constitution
Article 16-Section 50
Home Equity Notices (Open [Heloc] and
Closed End)

14
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notice allowed by the Texas Supreme Court in
Stringer v. Cendent Mortgage Corp., 23 S.W. 3rd
353(Tex.2000) is no longer necessary.

Link:
http://www.capitol.state.tx.us/txconst/sections/cn
001600-005000.html
a. Subsection (a)(6)(Q)(vi)-Security
Instrument Disclosure

Link to Stringer:
http://www.fc.state.tx.us/Home%20Equity/99130
1o.pdf

(vi) the security instruments securing the
extension of credit contain a disclosure that the
extension of credit is the type of credit defined by
Section 50(a)(6), Article XVI, Texas Constitution

Link: http://www.capitol.state.tx.us/cgibin/tlo/textframe.cmd?LEG=78&SESS=R&CHA
MBER=S&BILLTYPE=JR&BILLSUFFIX=000
42&VERSION=5&TYPE=B

b. Subsection (a)(6)(Q)(viii)-Right to Rescind

Home Equity Reverse Mortgage

(viii) the owner of the homestead and any spouse
of the owner may, within three days after the
extension of credit is made, rescind the extension
of credit without penalty or charge

e. Subsection (k)(8)-Acknowledgement of
Receipt of Counseling
(8) that is not made unless the owner of the
homestead attests in writing that the owner
received counseling regarding the advisability
and availability of reverse mortgages and other
financial alternatives;

Comment: See 7 TAC§§153.25 discussion
below.
c. Subsection (a)(6)(Q)(ix)-Written
Acknowledgement of Fair Market Value

f. Subsection (k)(9)-Reverse Mortgage Notice
(9) that requires the lender, at the time the loan is
made, to disclose to the borrower by written
notice the specific provisions contained in
Subdivision (6) of this subsection under which
the borrower is required to repay the loan;

(ix) the owner of the homestead and the lender
sign a written acknowledgment as to the fair
market value of the homestead property on the
date the extension of credit is made
d. Subsection (g)-12 Day Notice

B. Administrative Code
(g) An extension of credit described by
Subsection (a)(6) of this section may be secured
by a valid lien against homestead property if the
extension of credit is not closed before the 12th
day after the lender provides the owner with the
following written notice on a separate instrument

Link:
http://info.sos.state.tx.us/pls/pub/readtac$ext.vie
wtac
1. Finance Commission

Link to English Disclosure:
http://www.occc.state.tx.us/pages/Legal/disclosur
es/hm_disc.pdf
Link to Spanish Disclosure:
http://www.occc.state.tx.us/pages/Legal/disclosur
es/HEDisc_newSP.pdf

a. 7 TAC §§1.307 Relocation of Licensed
Offices
(a) A licensee may move the licensed office from
the licensed location to any other location by
giving notice of intended relocation to the
commissioner not less than 30 days prior to the
anticipated moving date. The notice must include
the present address of the licensed office, the
contemplated new address of the licensed office,
the approximate date of relocation, and a copy of
the notice to debtors.
(b) Written notice of a relocation of an office
must be mailed to all debtors of record at least

Comment: See EXHIBIT E. The 78th Legislature
amended the 12 Day Notice to accommodate
HELOCs and clean up the discrepancy between
the notice and the constitutional language
regarding the debt a lender may require to be
paid off as a condition to the loan. See also 7
TAC§§153.51(2).Consequently, the additional
15
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(b) To provide evidence that the disclosure form
referred to in subsection (a) of this section has
been given, the following statement is to be
written, printed, stamped, or typed on the original
promissory note or loan contract and signed or
initialed by the borrower or borrowers: "RECIBI
LA FORMA INFORME DE PRESTAMO."

five days prior to the date of relocation. Any
licensee failing to give the required notice shall
waive all default charges on payments coming
due from the date of relocation to 15 days
subsequent to the mailing of notices to debtors.
Notices shall identify the licensee, give both old
and new addresses, old and new telephone
numbers, and state the date relocation is
effective. The notice to debtors can be waived or
modified by the commissioner when it is in the
public interest. A request for waiver or
modification must be submitted in writing for
approval. The commissioner may approve
notification to debtors by signs in lieu of
notification by mail, if in the commissioner's
opinion, no debtors will be adversely affected.

d. 7 TAC §§1.845 Complaints and Inquires
Notice
(a) Definitions. "Privacy notice" means any
notice that a lender gives regarding a consumer's
right to privacy as required by a specific state or
federal law.
(b) Required Notice.
(1) The following notice must be given to let
consumers know how to file complaints: The
(your name) is (licensed and examined or
registered) under the laws of the State of Texas
and by state law is subject to regulatory oversight
by the Office of Consumer Credit Commissioner.
Any consumer wishing to file a complaint against
the (your name) should contact the Office of
Consumer Credit Commissioner through one of
the means indicated below: In Person or U.S.
Mail: 2601 North Lamar Boulevard, Austin,
Texas 78705-4207. Telephone No.: 800/5381579. Fax No.: 512/936-7610. E-mail:
consumer.complaints@occc.state.tx.us. Website:
www.occc.state.tx.us.
(2) The required notice must be given in the
language in which a transaction is conducted.
(3) The required notice must be included with
each privacy notice.
(4) Regardless of whether any state or federal
law requires the lender to give privacy notices,
the lender must take appropriate steps to let
consumers know how to file complaints by
giving the required notice in compliance with
paragraph (1) of this subsection.
(5) A notice is also required on each contract of
a licensed lender pursuant to §14.104, Texas
Finance Code.
(A) The text of the notice required by
paragraph (1) of this subsection is
acceptable to meet this requirement; or
(B) A lender may use the following
notice: "This lender is licensed and
examined by the State of Texas--Office of
Consumer Credit Commissioner. Call the
Consumer Credit Hotline or write for credit
information or assistance with credit
problems. Office of Consumer Credit

b. 7 TAC §§1.826 Quotation of Net Pay-Offs
(a) If a borrower, spouse of a borrower, or a coobligor inquires about the net amount necessary
to pay the borrower's indebtedness in full, a
lender shall provide the requested information to
the person making the inquiry free of charge
within a reasonable time. A lender shall provide
this information even if at the time the inquiry is
made the account is delinquent. On a net pay-off
inquiry relating to a secondary mortgage loan
under Subchapter G a lender shall provide the
quote in writing.
(b) In the case of a loan made under Subchapter
E or F, a reasonable time in which to respond to
an inquiry for a net pay-off shall be two business
days. On a secondary mortgage loan made under
Subchapter G, a reasonable time in which to
respond to an inquiry for a net pay-off shall be
seven calendar days.
c. 7 TAC §§1.827 Bilingual Disclosure
(a) Each licensee shall fully disclose the terms of
a loan contract subject to Chapter 342 to the
borrower. If all or a majority of the negotiations
between the licensee and the borrower are
conducted in the Spanish language, disclosure of
the terms of the contract shall be in writing in the
Spanish language as well as in English. The
disclosure shall be deemed to have been made
properly if the borrower is furnished a completed
form prescribed by the commissioner for this
purpose and the borrower acknowledges receipt
thereof or if the lender provides the borrower
with a written disclosure of equivalent
information.
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(4) the method by which any charge for
insurance, if any, is to be calculated;
(5) when periodic rates may be used to compute
the finance charge the periodic rates expressed as
annual percentage rates.
(b) For purposes of this section, compliance by
an authorized lender with the Federal Truth-InLending Act and regulations promulgated
thereunder relating to open-end credit
transactions shall constitute compliance with the
Texas Credit Title and these administrative rules.

Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207, (512)
936-7600, (800) 538-1579."
e. 7 TAC §§1.857 Full Disclosure
Requirements --Other Than Open End or
Revolving Loan Plans
(a) If rates or charges are stated in advertising,
they shall be expressed in terms of an "annual
percentage rate" (simple annual interest rate).
Any advertisement that states the amount of any
installment payment, the dollar amount of any
finance charge or the number of installments or
the period of repayment shall also state:
(1) the amount of the loan expressed as "amount
financed" (cash advance);
(2) the number, amount, and due dates or
periods of payments scheduled to repay the
indebtedness if the credit is extended;
(3) the rate of the finance charge; and
(4) the sum of the payments expressed as "total
of payments" (amount of loan).
(b) The information required by this subsection
shall be clearly shown in such a manner as not to
be deceiving or misleading.
(c) If any licensee advertises that the first
installment on a loan may be extended beyond
one month from the loan date, the licensee must
also clearly state whether a charge is to be made
for the extension.
(d) For purposes of this section, compliance by
an authorized lender with the Federal Truth-InLending Act and regulations promulgated
thereunder relating to closed-end transactions
shall constitute compliance with §342.505, Texas
Finance Code and these administrative rules.

g. 7 TAC §§1.901 Consumer Notifications
(a) When a written contract or agreement is made
under the authority of Texas Finance Code,
Chapter 345, 347, or 348, the contract must
contain as a separate section or otherwise
conspicuously set out from the surrounding
written material, the following statement: "To
contact (insert authorized business name of retail
seller, creditor, or holder as appropriate) about
this account call (insert telephone number of
retail seller, creditor, or holder as appropriate).
This contract is subject in whole or in part to
Texas law which is enforced by the Consumer
Credit Commissioner, 2601 N. Lamar Blvd.,
Austin, Texas 78705-4207; (800) 538-1579;
(512) 936-7600, and can be contacted relative to
any inquiries or complaints."
(b) The telephone number of the retail seller,
creditor, or holder may be printed in conjunction
with the name and address of the retail seller,
creditor, or holder elsewhere on the contract or
agreement provided the notice in subsection (a)
of this section is amended to direct the reader's
attention to the area of the contract where the
telephone number may be found.
(c) A retail seller as that term is defined in
Chapter 345 or in Chapter 348 or a creditor as
that term is defined in Chapter 347 may continue
to use the notice as previously required by this
section without modification for a period of one
year following the effective date of this rule.

f. 7 TAC §§1.858 Full Disclosure
Requirements --Open End or Revolving Loan
Plans
(a) Any advertisement of an open-end or
revolving loan plan which states any of the
specific terms of that plan, shall also clearly and
conspicuously set forth the following items:
(1) the time period, if any, within which any
credit extended may be repaid without incurring
a finance charge;
(2) the method of determining the balance upon
which a finance charge will be imposed;
(3) the method of determining the amount of the
finance charge;

h. 7 TAC §§3.34 Posting of Notice in All
Financial Institutions Re Requirements for
Certain Loan Agreements To Be in Writing
(a) An Act of the 71st Legislature, 1989, Chapter
831, §1, Senate Bill 413, 1989 Texas Session
Law Service 3788 (Vernon), requires that all
financial institutions conspicuously post notices
informing borrowers of the requirements that
17
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certain loan agreements be in writing.
Additionally, it provides that the State Finance
Commission of Texas prescribe the language to
be used in the notice. The purpose of this section
is to provide the language for the notice and to
clarify the manner and location of the notice
within the financial institutions so as to fully
inform borrowers of the requirements.
(b) Each financial institution shall post in the
public lobby of each of its offices other than offpremises electronic deposit facilities, the public
notice set forth in this subsection.
Attached Graphic (c) The State Finance
Commission shall provide the preceding notice in
dimensions and print which it determines is
appropriate to fully inform borrowers of the
requirements of Act of the 71st Legislature,
1989, Chapter 831, §1, Senate Bill 413, 1989
Texas Session Law Service 3788 (Vernon).

margin increases may result in an interest rate
of 12% or greater a year.
(b) Definitions.
(1) Application means the submission of a
borrower's financial information in anticipation
of a credit decision, whether written or computer
generated. If the submission does not state or
identify a specific property, the submission is not
an application for the purposes of this section.
(2) Authenticate means:
(A) to sign; or
(B) to execute or otherwise adopt a symbol, or
encrypt or similarly process a record in whole or
in part, with the present intent of the
authenticating person to identify the person and
adopt or accept a record.
(3) Home Loan shall have the meaning given in
Finance Code §343.001(2).
(4) Lender means, generally, the secured
creditor or creditors named in the debt obligation
and document creating the lien.
(c) Notice Requirements.
(1) Prescribed content. The notice must appear
on a full, separate page with no text other than
that provided in this section. The form of the
notice shall be substantially similar to that
provided by this section.

i. 7 TAC §§4.4 Change of Location
Each licensee shall give the banking
commissioner 30 days' prior, written notification
of any change in any location from which it
conducts any of its currency exchange,
transportation, or transmission activities,
including the identity of the new location, the
name of the lessor or owner of the new location,
and the estimated date of the change.

Attached Graphic
(2) Notice Requirement. A lender shall deliver a
notice for each home loan described in
subsection (a)(2) of this section.
(3) Acknowledgement. A lender may request
that the applicant authenticate the notice
acknowledging applicant's timely receipt of
the notice.
(4) List of housing counseling agencies.
(A) A lender must provide the applicant
with either:
(i) a list of the Texas-located housing
counseling agencies approved by the United
States Department of Housing and Urban
Development ("HUD"); or
(ii) a list of at least five HUD-approved
housing counseling agencies nearest the
applicant's residence.
(B) The list provided under subparagraph (A)
of this paragraph must contain housing
counseling agency information that is not more
than 90 days old or if more than 90 days old, is
the most recent information available from HUD.

j. 7 TAC §§5.1 Required Disclosures in
Connection with Certain Home Loans
(a) Purpose and Applicability.
(1) The purpose of this section is to provide the
means by which lenders may comply with the
notice requirements of the Finance Code, Section
343.102. Compliance with this section is deemed
compliance with these notice requirements.
(2) This section applies to any mortgage
application received on or after September 1,
2001, for each home loan that:
(A) is a fixed rate loan that has a contract
interest rate of 12% or greater a year; or
(B) is an adjustable rate loan that:
(i) has a maximum fixed rate of interest
pursuant to a schedule of steps or tiered rates that
is 12% or greater a year; or
(ii) has a maximum variable rate of
interest that when calculated upon the index's
value at the time of application plus maximum
18
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becomes available or from the date of the notice
alerting the consumer of the disclosure,
whichever comes later.
(6) Denied Applications. If the application is
denied before the time for delivery of the notice,
the lender need not provide the denied borrower
with notice.
(7) Multiple Applicants. In the case of multiple
applicants for a home loan, it is only necessary
for the lender to deliver the notice to one
applicant.
(e) Sunset provision. This section will be
considered for repeal or amendment in June
2003.(Emphasis added)

(5) Spanish translation. A Spanish
translation of the notice, provided by the
Finance Commission, is required if the
transaction is conducted primarily in Spanish.
(d) Delivery of notice.
(1) The notice shall be delivered to an applicant:
(A) on the date required for delivery of the
Good Faith Estimate under the Real Estate
Settlement Procedures Act;
(B) within three business days after application
if the Real Estate Settlement Procedures Act does
not apply to the covered mortgage loan; or
(C) within three business days of determining
that the loan will be covered by this section, if on
the date for delivery under subparagraph (A) or
(B) of this paragraph the lender after reasonable
diligence has not yet determined whether the
home loan is a loan as described in subsection
(a)(2) of this section.
(2) The notice must be delivered to an applicant
at least one business day prior to closing.
(3) A mortgage broker may deliver the notice
for the lender.
(4) Mail delivery. The notice may be delivered
by placing it in the mail or with an overnight
delivery service on the date required for delivery,
addressed to the applicant at the given mailing
address. An applicant is presumed to have
received the notice within three business days of
mailing with prepaid first-class postage or within
one business day of deposit with an overnight
delivery service.
(5) Electronic delivery. A lender may provide
the required disclosure by electronic
communication in compliance with state and
federal law governing electronic signatures and
electronic transactions (15 U.S.C. §7.001 et seq.;
Tex. Bus.& Comm. Code §43.001 et seq.). A
consumer must affirmatively consent to receive
the notice electronically. A lender that uses
electronic communication to provide the
disclosure shall:
(A) send the disclosure to the consumer's
electronic address; or
(B) make the disclosure available at another
location such as an Internet website; and
(i) alert the consumer of the disclosure's
availability by sending a notice to the consumer's
electronic address. The notice shall identify the
account involved and the address of the Internet
website or other location where the disclosure is
available; and
(ii) make the disclosure available for at least
90 days from the date the disclosure first

Comment: EXHIBIT F-Texas High Cost Loan
Notice. A lender may obtain a statement from the
applicant acknowledging receipt of the disclosure
at closing. The lender may also add a disclaimer
like “The lender is not affiliated with any of the
housing counseling agencies whose names are
provided to you with this notice. The lender is
not responsible for information or advice given
by a housing counseling agency from which you
may seek advice.”See EXHIBIT GAcknowledgement of Receipt of “Important
Notice to Home Loan Borrower” and HUD
Approved Housing Counselor List.
”Substantially Similar” notice means that the
State of Texas seal should be included.
Link to English Disclosure:
http://www.occc.state.tx.us/pages/Legal/disclosur
es/hm_disc.pdf
Link to Spanish Disclosure:
http://www.fc.state.tx.us/5.1sp_ds.pdf
Link to Current HUD Counselors:
http://www.hud.gov/offices/hsg/sfh/hcc/states/tex
as.txt
2. Texas Savings and Loan
a. 7 TAC §§64.10 Consumer Complaint
Process
(a) Definitions
(1) "Privacy notice" means any notice which a
savings and loan association gives regarding a
consumer's right to privacy, regardless of
whether it is required by a specific state or
federal law or given voluntarily.
(2) "Required notice" means a notice in a form
set forth or provided for in subsection (b) (1) of
this section.
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(1) "Privacy notice" means any notice which a
state savings bank gives regarding a consumer's
right to privacy, regardless of whether it is
required by a specific state or federal law or
given voluntarily.
(2) "Required notice" means a notice in a form
set forth or provided for in subsection (b) (1) of
this section.
(b) Notice of how to file complaints
(1) in order to let its consumers know how to
file complaints, state savings banks must use the
following notice: The (name of state savings
bank) is chartered under the laws of the State of
Texas and by state law is subject to regulatory
oversight by the Texas Savings and Loan
Department. Any consumer wishing to file a
complaint against the (name of state savings
bank) should contact the Texas Savings and Loan
Department through one of the means indicated
below: In Person or by U.S. Mail: 2601 North
Lamar Boulevard, Suite 201, Austin, Texas
78705-4294, Telephone No.: (877) 276-5550,
Fax No.: (512) 475-1360, E-mail:
TSLD@tsld.state.tx.us
(2) A required notice must be included in each
privacy notice that a state savings bank sends out.
(3) Regardless of whether a state savings bank
is required by any state or federal law to give
privacy notices, each state savings bank must
take appropriate steps to let its consumers know
how to file complaints by giving them the
required notice in compliance with paragraph (1)
of this subsection.
(4) The following measures are deemed to be
appropriate steps to give the required notice:
(A) In each area where a state savings bank
conducts business on a face-to-face basis, the
required notice, in the form specified in
paragraph (1) of this subsection, must be
conspicuously posted. A notice is deemed to be
conspicuously posted if a customer with 20/20
vision can read it from the place where he or she
would typically conduct business or if it is
included on a bulletin board, in plain view, on
which all required notices to the general public
(such as equal housing posters, licenses,
Community Reinvestment Act notices, etc.) are
posted.
(B) For customers who are not given privacy
notices, the state savings bank must give the
required notice when the customer relationship is
established.
(C) If a state savings bank maintains a web
site, the required notice must be included in a

(b) Notice of how to file complaints
(1) In order to let its consumers know how to
file complaints, savings and loan associations
must use the following notice: The (name of
savings and loan association) is chartered under
the laws of the State of Texas and by state law is
subject to regulatory oversight by the Texas
Savings and Loan Department. Any consumer
wishing to file a complaint against the (name of
savings and loan association) should contact the
Texas Savings and Loan Department through one
of the means indicated below: In Person or by
U.S. Mail: 2601 North Lamar Boulevard, Suite
201, Austin, Texas 78705-4294, Telephone No.:
(877) 276-5550, Fax No.: (512) 475-1360, Email: TSLD@tsld.state.tx.us
(2) A required notice must be included in each
privacy notice that a savings and loan association
sends out.
(3) Regardless of whether a savings and loan
association is required by any state or federal law
to give privacy notices, each savings and loan
association must take appropriate steps to let its
consumers know how to file complaints by
giving them the required notice in compliance
with paragraph (1) of this subsection.
(4) The following measures are deemed to be
appropriate steps to give the required notice:
(A) In each area where a savings and loan
association conducts business on a face-to-face
basis, the required notice, in the form specified in
paragraph (1) of this subsection, must be
conspicuously posted. A notice is deemed to be
conspicuously posted if a customer with 20/20
vision can read it from the place where he or she
would typically conduct business or if it is
included on a bulletin board, in plain view, on
which all required notices to the general public
(such as equal housing posters, licenses,
Community Reinvestment Act notices, etc.) are
posted.
(B) For customers who are not given privacy
notices, the savings and loan association must
give the required notice when the customer
relationship is established.
(C) If a savings and loan association maintains
a web site, the required notice must be included
in a screen which the consumer must view
whenever the site is accessed.
b. 7 TAC §§79.122 Consumer Complaint
Process
(a) Definitions
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(A) "Privacy notice" means any notice which a
Mortgage Broker or Loan Officer gives regarding
a consumer's right to privacy, regardless of
whether it is required by a specific state or
federal law or given voluntarily.
(B) "Required notice" means a notice in a form
set forth or provided for in paragraph (2)(A) of
this subsection.
(2) Notice of how to file complaints
(A) In order to let its consumers know how to
file complaints, Mortgage Brokers and Loan
Officers must use the following notice: (Name of
Mortgage Broker or Loan Officer) is licensed
under the laws of the State of Texas and by state
law is subject to regulatory oversight by the
Texas Savings and Loan Department. Any
consumer wishing to file a complaint against
(name of Mortgage Broker or Loan Officer)
should contact the Texas Savings and Loan
Department through one of the means indicated
below: In Person or by U.S. Mail: 2601 North
Lamar Boulevard, Suite 201, Austin, Texas
78705-4294, Telephone No.: (877) 276-5550,
Fax No.: (512) 475-1360, E-mail:
TSLD@tsld.state.tx.us
(B) A required notice must be included in each
privacy notice that a Mortgage Broker or Loan
Officer sends out.
(C) Regardless of whether a Mortgage Broker
or Loan Officer is required by any state or federal
law to give privacy notices, each Mortgage
Broker or Loan Officer must take appropriate
steps to let its consumers know how to file
complaints by giving them the required notice in
compliance with subparagraph (A) of this
paragraph or by providing the disclosure
specified in this subsection.
(D) Any one of the following measures is
deemed to be an appropriate step to give the
required notice:
(i) In each registered office or branch office
where a Mortgage Broker or Loan Officer
conducts business on a face-to-face basis, the
required notice, in the form specified in
subparagraph (A) of this paragraph, must be
conspicuously posted. A notice is deemed to be
conspicuously posted if a customer with 20/20
vision can read it from the place where he or she
would typically conduct business or if it is
included on a bulletin board, in plain view, on
which all required notices to the general public
(such as equal housing posters, licenses, etc.) are
posted;

screen which the consumer must view whenever
the site is accessed.
3. Mortgage Broker
a. 7 TAC §§80.9 Required Disclosures
(a) At the time an application for a Mortgage
Loan is made to a Mortgage Broker or Loan
Officer, the Mortgage Broker or Loan Officer
shall provide the Mortgage Applicant with a
disclosure describing their relationship, the duties
of the Mortgage Broker or Loan Officer to the
Mortgage Applicant, and a description of how the
Mortgage Broker or Loan Officer will be
compensated for his or her services. Such
disclosures are to be made using forms
promulgated by the Commissioner. Such
disclosures shall include a statement to the effect
that the Department oversees the enforcement of
the Act (including conducting investigations of
any complaints) and provide a consumer toll free
telephone number for the Department.
(b) Anytime a Mortgage Broker or Loan Officer
charges or receives from a Mortgage Applicant a
fee for a service that is provided by a third party
and retains any portion of the fee so charged or
received:
(1) The portion retained by the Mortgage
Broker or Loan Officer and a description of the
service actually rendered by the Mortgage Broker
or Loan Officer shall be disclosed to the
Mortgage Applicant in writing and
(2) The portion so retained by the Mortgage
Broker or Loan Officer shall not exceed the
reasonable value of services actually rendered by
the Mortgage Broker or Loan Officer for the
benefit of the Mortgage Applicant.
(3) Any Mortgage Broker or Loan Officer
retaining any portion of any fee or fees charged
by third parties, however denominated, shall
maintain appropriate documentation to
substantiate the basis for the retention of such
monies, including the reasonable value of the
services rendered for such fee or fees.
(4) Affiliated business arrangements, as
provided for under the Real Estate Settlement
Procedures Act, and payments made pursuant
thereto shall be disclosed to Mortgage Applicants
as provided for by the Real Estate Settlement
Procedures Act and the regulations implementing
that act.
(c) Consumer Complaint Procedure
(1) Definitions
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(ii) If a Mortgage Broker or Loan Officer
maintains a web site, the required notice must be
included in a screen prominently displayed; or
(iii) Providing a completed mortgage broker
disclosure in the form required by subsection (a)
of this section executed at application.

(a) Each application for a license under the Act
requires the applicant to indicate the location(s)
at which he or she proposes to conduct the
licensed activity. A separate license is required
for each specified location. When issued, each
license will indicate the location for which it is
issued.
(b) Each required license issued pursuant to the
Act and this Chapter must be prominently
displayed at the location indicated thereon. With
respect to any such licensed location which is
primarily a computer or similar electronic device,
if it is not reasonably possible to display any and
all required licenses at such location, the
person(s) responsible for complying with the
requirement for displaying required licenses may
comply with such requirement by setting forth
the information specified in their license and
causing it to be conspicuously displayed on the
first computer screen viewed by a prospective
Mortgage Applicant after accessing such
computer or similar electronic device. If, due to
the number of persons required to display such
information, more than one screen is required,
sequentially accessed screens following the first
screen accessed will be deemed to comply with
this requirement.
(c) Before the tenth day preceding the effective
date of any change in address, a Mortgage Broker
shall notify the Commissioner in writing of the
proposed new address of that Mortgage Broker
or, as applicable, a Loan Officer sponsored by
that Mortgage Broker. A new license certificate,
reflecting the new address, must be obtained
prior to a Mortgage Broker or Loan Officer
conducting business at a new address.

Comment: This is the current disclosure as
amended on April 16, 2004 by the Finance
Commission of Texas which adopted
amendments to 7 TAC §80.9, Required
Disclosures relating to the disclosures which a
mortgage broker or loan officer must give to a
mortgage loan applicant. The purpose of the
amendments was to provide for a more detailed
statement as to how consumers may file
complaints and to more prominently give notice
about the Mortgage Broker Recovery Fund which
is administered by the Texas Savings and Loan
Department.
In the same announcement the Finance
Commission issued its long awaited ruling on
mortgage broker discount points. The Finance
Commission ruled that a mortgage broker may
not charge discount points to a borrower unless
1)it is a direct pass through of buydown points
charged by the investor, or 2)the mortgage broker
is the payee on the note. Unlike the RESPA test
to determine whether a loan originator is a
mortgage broker and subject to additional
disclosure requirements, the real source of
funding the loan is not determinative for this state
rule. Consequently, table funded loans (loans
funded in a mortgage broker’s name with the
investor’s funds) enable Texas mortgage brokers
to charge discount points to borrowers without
being a mortgage banker per RESPA. Under
RESPA the loan originator must use its own
funds or own warehouse line to avoid being
classified as a mortgage broker and subject to the
additional mortgage broker federal rules and
disclosures.

4. State Credit Union
a. 7 TAC §§91.120 Posting of Notice
Regarding Certain Loan Agreements
(a) As required by the Business and Commerce
Code §26.02, all credit unions are required to
conspicuously post notices informing members
of the requirements that certain loan agreements
must be in writing. The notice must include the
language and be in the format prescribed by the
Finance Commission of Texas in §3.34 of this
title (relating to Posting of Notice in All Finance
Institutions).
(b) Each credit union shall post the notice
required by subsection (a) of this section in the

Link:
http://info.sos.state.tx.us/pls/pub/readtac$ext.Tac
Page?sl=T&app=9&p_dir=P&p_rloc=110044&p
_tloc=&p_ploc=1&pg=2&p_tac=&ti=7&pt=4&c
h=80&rl=10
Disclosure:
http://www.tsld.state.tx.us/disclosure1.htm
b. 7 TAC §§80.12 Display of license
certificates; change of address
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(5) …..
(6) Charges to Originate. Charges an owner
or an owner's spouse is required to pay to
originate an equity loan that are not interest
are fees subject to the three percent limitation.
(7)………..

lobby of each of its offices other than offpremises electronic deposit facilities.
b. 7 TAC §§91.409 Permanent Closing of an
Office or Operation
A credit union may permanently close any of its
established offices. The credit union shall
provide notice to its members and the department
no later than 60 days prior to the proposed
closing. The credit union shall also post a notice
to members in a conspicuous manner on the
premises of the effected office at least 30 days
prior to the proposed closing.

Comment: When adopting new 7 TAC, Chapter
153, §§153.1-153.5, 153.7-153.18, 153.20,
153.22, 153.24-25, 153.41, and 153.51 the
Finance Commission of Texas and Texas Credit
Union Commission (the "Commissions") stated:
Three commenters suggested that the
section addressing interest be modified to
define "discount points" and specify that
discount points and origination fees paid
to the lender are excluded from the 3%
limitation. The section as proposed
specifies that costs that constitute interest
under Texas law are not included under
the 3 percent limitation. The
Commissions believe that the section as
proposed is appropriate as it relies on
existing statutory and case law in
arriving at the interpretation. The
Commissions may consider enumerating
the components of interest as determined
by these authorities in a future
interpretation. (Emphasis added)

c. 7 TAC §§97.106 Complaint Notice
(a) Every credit union shall post, in its principal
place of business and all other offices and service
facilities, a public notice which provides the
name, address, and telephone number of the
department. The notice shall further inform
members that complaints to the department may
be directed to that address or telephone number.
(b) The notice shall be printed in at least 14-point
type or larger, and shall be clearly visible in a
public entrance or lobby area. The commissioner
shall prescribe the design and content of the
notice to be used for this purpose.
5. Joint Financial Regulatory Agencies

Link:
http://www.fc.state.tx.us/Home%20Equity/ch153
adop.htm

a. 7 TAC §§153.5 Three percent fee limitation:
Section 50(a)(6)(E) in pertinent part provides:

Comment: Some of that existing case law is still
out there and suggests discount and origination
fees should be included in the 3% cap.

An equity loan must not require the owner or the
owner's spouse to pay, in addition to any interest,
fees to any person that are necessary to originate,
evaluate, maintain, record, insure, or service the
extension of credit that exceed, in the aggregate,
three percent of the original principal amount of
the extension of credit.

Discount Points: See Tarver v. Sebring
Capital Credit Corp., 69 S.W. 3d 708 (
Tex. App.-Waco 2002) where the court
gave great weight to the signed
“Discount Point Acknowledgement” also
attached here to as EXHIBIT H.

(1) ……….
(3) Charges that are Interest. Charges an
owner or an owner's spouse is required to pay
that constitute interest under the law, for
example per diem interest and points, are not
fees subject to the three percent limitation.
(4) Charges that are not Interest. Charges an
owner or an owner's spouse is required to pay
that are not interest are fees subject to the
three percent limitation.

Origination Fee: See Thomison v. Long
Beach Mortgage Co., 176 F. Supp. 2nd
714 wherein the court stated “If a loan
origination fee is not a “fee []…
necessary to originate… the extension of
credit,” the Court cannot fathom what
such a fee would be.”
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(4) A de minimus variance can be good
cause at the owner's option. An owner who
has received a preclosing disclosure may
consent to receive a subsequent or modified
preclosing disclosure on the date of closing
under the good cause standard if:
(A) the actual disclosed fees, costs, points
and charges on the date of closing do not
vary from the initial preclosing disclosure by
more than the greater of:

Comment: On January 29, 2004 ACORN
(Association for Community Organizations for
Reform Now) filed suit in Austin challenging the
interpretations of the Texas home equity lending
provisions approved at the joint meeting of the
Texas Credit Union Commission and the Texas
Finance Commission on December 18, 2003. The
suit challenges numerous "safe harbor"
interpretations of the Texas Constitution.
Link to ACORN lawsuit:
http://www.ppdocs.com/library/ACORN_Home_
Equity_Suit.pdf

(i) $100 of the amount charged at closing or
(ii) 0.125 percent of the principal amount of
the equity loan at closing; or
(B) one or more items in subparagraph (A) of
this paragraph is less than the disclosed rate or
amount on the initial preclosing disclosure.
(5) An owner may consent to receive the
preclosing disclosure or a modification of the
preclosing disclosure on the date of closing if
another good cause exists. A condition that
would cause the owner substantial financial
hardship if the equity loan were not allowed to
close on the scheduled date of closing is an
example of other good cause.
(6) An equity loan may be closed at any time
during normal business hours on the next
business day following the calendar day on
which the owner receives the preclosing
disclosure or any calendar day thereafter.

b. 7 TAC §§153.13 Preclosing
Disclosures:Section 50(a)(6)(M)(ii)
An equity loan may not be closed before one
business day after the date that the owner of the
homestead receives a final itemized disclosure of
the actual fees, points, interest, costs, and charges
that will be charged at closing. If a bona fide
emergency or another good cause exists and the
lender obtains the written consent of the owner,
the lender may provide the documentation to the
owner or the lender may modify previously
provided documentation on the date of closing.
(1) A lender may satisfy the disclosure
requirement of this section by delivery to the
borrower of a properly completed Department of
Housing and Urban Development (HUD)
disclosure Form HUD-1 or HUD-1A.
(2) An owner may consent to receive the
preclosing disclosure on the date of closing in the
case of a bona fide emergency occurring before
the date of the extension of credit. An equity loan
secured by a homestead in an area designated by
Federal Emergency Management Agency
(FEMA) as a disaster area is an example of a
bona fide emergency if the homestead was
damaged during FEMA's declared incident
period.
(3) To modify timing of the disclosure, the
lender should obtain written consent from the
owner that:
(A) describes the emergency;
(B) specifically states that the owner consents
to receive the preclosing disclosure on the date of
closing; and
(C) bears the signature of all of the owners
entitled to receive the preclosing disclosure.

Comment: See EXHIBIT I-Texas Home Equity
Pre Closing Disclosure. Some prefer to further
define the rule in their disclosure. I believe that
the better tact is to be as clear as the rule and tract
the language of the rule as close as possible.
c. 7 TAC §§153.25 Right of Rescission:Section
50(a)(6)(Q)(viii)
The owner of the homestead and any spouse of
the owner may, within three days after the
extension of credit is made, rescind the extension
of credit without penalty or charge.
(1) This provision gives the owner's spouse, who
may not be in record title or have community
property ownership, the right to rescind the
transaction.
(2) The owner and owner's spouse may rescind
the extension of credit within three calendar days.
If the third calendar day falls on a Sunday or
federal legal public holiday then the right of
rescission is extended to the next calendar day
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that is not a Sunday or federal legal public
holiday.
(3) A lender must comply with the provisions of
the Truth-in-Lending Act permitting the
borrower three business days to rescind a
mortgage loan in applicable transactions. Lender
compliance with the right of rescission
procedures in the Truth-in-Lending Act and
Regulation Z, satisfies the requirements of this
section if the notices required by Truth-inLending and Regulation Z are given to each
owner and to each owner's spouse.

An equity loan may not be closed before the 12th
day after the lender provides the owner with the
consumer disclosure on a separate instrument.
(1) If a lender mails the consumer disclosure to
the owner, the lender shall allow a reasonable
period of time for delivery. A period of three
calendar days, not including Sundays and federal
legal public holidays, constitutes a rebuttable
presumption for sufficient mailing and delivery.
(2) Certain provisions of the consumer
disclosure do not contain the exact identical
language concerning requirements of the equity
loan that have been used to create the substantive
requirements of the loan. The consumer notice is
only a summary of the owner's rights, which are
governed by the substantive terms of the
constitution. The substantive requirements
prevail regarding a lender's responsibilities in an
equity loan transaction. A lender may supplement
the consumer disclosure to clarify any
discrepancies or inconsistencies.
(3) A lender may rely on an established system
of verifiable procedures to evidence compliance
with this section.

Comment: Remember that the coverage for
Texas homesteads is not exactly the same as
coverage for TILA/Reg Z right to cancel. You do
not necessarily have to have a principal residence
to have a property eligible to be a Texas
homestead. Some properties may be eligible as
Texas home equity loan properties and subject to
the referenced state home equity right to rescind,
but not be subject to the federal TILA/Reg Z
right to cancel. Please review the federal right to
cancel form. The federal right to cancel form
gives the borrower 3 days to cancel from the later
of 1)date of transaction, 2)date borrower receives
TIL disclosures and 3)date of receipt of right to
cancel. For an unimproved homestead loan or
business homestead loan, both subject to Texas
home equity right to rescind, but not subject to
federal TILA/Reg Z right to cancel, DO NOT
GIVE REGULAR FEDERAL RIGHT TO
CANCEL NOTICE WITHOUT GIVING
OTHER REQUIRED TILA/REG Z
DISCLOSURES. THE RIGHT TO CANCEL
PER THE NOTICE (CONTRACT LAW 101!)
WILL STAY OPEN UNTIL “ BORROWER
RECEIVES THE TIL DISCLOSURES!!!.
Under normal federal law (oxymoron?) if a
lender does not give the federal right to cancel
when it was required, Reg Z provides that the
federal right to cancel expires after 3 years. I
don’t know if a lender would get that relief when
the transaction was not subject to federal right to
cancel in the first place. I’m afraid not. See
EXHIBIT J-Texas Home Equity Right to
Rescind. This form can be used in those
situations not subject to TILA/Reg Z. Some
wholesalers are still requiring a Texas right to
rescind notice on ALL Texas home equity loan
transactions.

Comment: See EXHIBIT E-Texas Home Equity
Notice Concerning Extensions of Credit.
D. Ethics
Ethics Opinion 525. May 1998
Tex. Comm. On Professional Ethics, Op. 525
V.61 Tex. B. J. 460 (1998)
Question Presented
May an attorney who prepares loan
documents for a real estate purchaser at
the request of the attorney's lenderclient prepare a deed to be used in the
transaction if he is not requested to do
so by the seller and without submitting
a dual representation disclosure?
Statement of Facts
An attorney represents a lender and
drafts loan documents for residential
loans to the lender's customers. The
lender's loan commitment to its
customer provides that the lender will
have the loan documents (typically a

d. 7 TAC §§153.51 Consumer
Disclosure:Section 50(g)
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notice disclaiming that he represents
the seller?

note and deed of trust) prepared by the
lender's attorneys and requires the
lender's customer to pay for the loan
documents.

2. Under the facts presented, may the
lender's attorney prepare a deed for the
seller if the seller requests or authorizes
him to do so?

When a purchase money loan is being
made to the lender's customer, the loan
may have to be additionally secured by
a vendor's lien retained in a deed to the
lender's customer (a purchaser) from a
seller with whom the lender's attorney
has no contact. In that case, the lender's
attorney (without being requested by
the seller to do so) prepares a warranty
deed for execution by the seller to the
purchaser and delivers it and the loan
documents to the title company for
closing. The attorney sometimes
delivers a statement to be submitted to
the seller for preparation of the deed.
At other times, the attorney may not
submit a statement but indicates to the
title company the amount of his charge
to the seller for preparation of the deed
"if it is used."

3. If the answer to the second question
is "yes," is the lender's attorney to
provide a full dual representation
disclosure to the seller?
Discussion (Omitted-See link for full
discussion)
Conclusion
A lender's attorney may prepare loan
documents at the request of the lender
and be paid by the purchaser-borrower.
A deed reserving a vendor's lien and
transferring it to the lender could be a
"loan document."
If the lender's attorney is representing
only the lender, either the lender or the
lender's attorney must fully advise the
purchaser-borrower that the lender's
attorney does not represent the
purchaser-borrower and that the
purchaser-borrower should obtain
advice and representation by another
attorney. In the absence of notice that
the lender's attorney does not represent
the purchaser-borrower, Rule 1.06 is
applicable and the full disclosure
required by that rule must be made to
the purchaser-borrower.

The attorney (or lender) delivers to the
lender's customer a written notice that
the attorney represents only the lender
in the transaction and does not
undertake to represent or advise the
lender's customer and that the lender's
customer should obtain counsel or
representation from another attorney.
Although the seller pays for the
attorney's preparation of the deed
(assuming it is used), the attorney has
no contact with the seller and does not
make any disclaimer of representation
or dual representation disclosure to the
seller.
Questions

Neither the lender nor its attorney can
suggest to the seller that the seller
allow the lender's attorney to represent
the seller in the preparation of the deed.

1. Is the lender's attorney ethically
prohibited from preparing a deed for
execution by a seller and submitting a
bill for payment by the seller without
having been requested or authorized by
the seller to prepare the deed for the
seller and without giving the seller a

If the seller requests or authorizes the
lender's attorney to represent the seller
in preparing a deed for execution by the
seller, the lender's attorney may prepare
the deed but in doing so will be
engaged in the dual representation of
the lender and the seller.
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BORROWER (OR THEIR ATTORNEYS)
SHOULD REVIEW AND AMEND IT, IF
NECESSARY, TO MAKE CERTAIN THAT IT
IS CONSISTENT WITH THE SALES
CONTRACT AND CORRECTLY REFLECTS
THE CONDITION OF TITLE FOR THE
PROPERTY AND THE OBLIGATIONS OF
THE PARTIES. TRANSFERRING RIGHTS TO
REAL PROPERTY, AND IF APPLICABLE
RESERVING CERTAIN RIGHTS, FOR
EXAMPLE MINERAL INTEREST, IS AN
INHERENTLY COMPLEX MATTER AND
CONTEMPLATES THE INVOLVEMENT OF
ATTORNEYS. IF APPLICABLE, THE DEED
SHOULD BE AMENDED TO REFLECT ANY
MINERAL OR OTHER RESERVATION. BE
CERTAIN THAT THE DEED EXPRESSES THE
INTENT OF SELLER AND BORROWER.
Another deed, or amendments to the draft deed,
must be reviewed and approved by us prior to its
execution. To the extent Lender and Seller are the
same, we further represent Lender in its capacity
as Seller for purposes of Deed preparation only.
Seller is signing this agreement only to receive the
notices and to consent to the terms contained in
this paragraph.

Before undertaking the joint
representation of the seller and the
lender, the lender's attorney must
reasonably believe the representation of
each client will not be materially
affected, and must provide full dual
representation disclosure to the seller
and lender and obtain the consent of
each after full disclosure of the
existence, nature, implications, and
possible adverse consequences of the
common representation and the
advantages involved, if any.
A lender's attorney may not prepare a
deed for use in a real estate transaction
without having been requested or
authorized to do so by the seller unless
the attorney provides written notice to
the seller that he has prepared the deed
at the request of the lender, that he
represents the lender and only the
lender in the transaction, and that the
seller is advised to consult his own
legal counsel before signing the deed.
If the lender's attorney knows that the
seller has an attorney, lender's attorney
must send the draft deed to that
attorney. If the lender's attorney
initially does not know but later learns
that the seller is represented by an
attorney, he should send a copy of the
draft deed to the seller's attorney
promptly after acquiring such
knowledge.

Link:
http://www.txethics.org/reference_opinions.asp?
opinionnum=525
III. FEDERAL DISCLOSURES
Time and space for this presentation will not
allow us to have a lot of fun or go into great
detail with federal disclosures. Darn. The most I
can hope to give you, other than a headache, is a
laundry list and internet link for at home study.

Comment: Lender attorney beware. Review your
Attorney Notice to properly authorize your
preparation of a vendor lien or owelty lien deed.
Reconsider whether you prepare any deed not
having vendor’s lien or owelty lien provisions.
The following is sample language to be added to
a lender attorney’s attorney notice:

A. Community Reinvestment Act

§345.44 Public Notice By Banks.
Link:
http://www.fdic.gov/regulations/laws/rules/20006500.html#2000part345.44

NOTICE TO BORROWER AND SELLER
REGARDING DEED PREPARATION. We
represent Lender and only Lender in this
transaction. If we have prepared a draft deed, it
has been at the request of Lender. Seller and
Borrower are advised to consult their respective
legal counsel with any questions before signing
the draft deed. We have provided the draft deed as
a convenience. IF THE DRAFT DEED WE
PREPARED IS USED, SELLER AND

B. Equal Credit Opportunity Act(ECOA)-Reg
B
1. ECOA Non-Discrimination Notice
2. Notice of Incomplete Application
3. Statement of Credit Denial, Termination or
Change
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7. Addendum To HUD-I Settlement Statement

4. Notice of Action Taken
5. Appraisal Disclosure
6. Equal Housing Lender Poster
7. Application For Joint Credit (New)

FHA (HUD) Housing Programs &
Regulations:
http://www.access.gpo.gov/nara/cfr/waisidx_03/2
4cfrv2_03.html

Link ECOA:
http://www.fdic.gov/regulations/laws/rules/65001200.html

HUD's Home Page :
http://www.hud.gov/index.html

Link Regulation B:
http://www.fdic.gov/regulations/laws/rules/65002900.html#6500part202reg

HUD Forms for FHA loans:
http://www.hudclips.org/sub_nonhud/html/forms.
htm

C. Fair Credit Reporting Act
-Notices, Authorization & Acknowledgement
[Clients own form - allows creditor to send
multiple verifications with signature of
borrower(s) on one form]

G. Federal Trade Commission (FTC)
Agency Link:
http://www.ftc.gov/

Link FCRA:
http://www.ftc.gov/os/statutes/fcra.pdf

H. Gramm-Leach-Bliley Act (GLB)(Privacy
Act)
-Privacy Notice - [Lender must create their own
form]

D. Fair Housing Act
-Fair Housing Poster (Lender uses form provided
by their regulator)

Link:
http://banking.senate.gov/conf/

Regulation Link:
http://ecfr.gpoaccess.gov/cgi/t/text/textidx?type=simple;c=ecfr;cc=ecfr;sid=57b8c08b35
126a817593e84ffefd042d;idno=12;region=DIV1;
q1=poster;rgn=div5;view=text;node=12%3A4.0.
1.2.27

I. Home Mortgage Disclosure Act (HMDA)Regulation C
1. HMDA Poster
2. HMDA Register

E. Federal Deposit Insurance Corporation
Act

Regulation Link:
http://ecfr.gpoaccess.gov/cgi/t/text/textidx?c=ecfr&sid=57b8c08b35126a817593e84ffef
d042d&tpl=/ecfrbrowse/Title12/12cfr203_main_
02.tpl

Agency Link:
http://www.fdic.gov/regulations/laws/rules/1000100.html

J. Home Ownership Equity Protection Act
(HOEPA)
-Mortgages Exceeding Certain Percentages and
Amounts Notice

F. Federal Housing Act (FHA)
1. HUD 92564-CN For Your Protection Get a
Home Inspection
2. HUD-92900-A Addendum to Application
3. HUD-92922-B Important Notice to
Homebuyers
4. HUD-92901 Refinance of HECM Notice to the
Borrower
5. HUD Notice to Seniors about Reverse
Mortgages (HECM)
6. Informed Consumer Choice Disclosure (Client
prepares to Compare PMI with MIP costs)

Regulation Link:
http://www4.law.cornell.edu/uscode/15/ch41schI.
html
K. Homeowner’s Protection Act (HPA)
1. PMI Initial Disclosure for Fixed Rate Loans
2. PMI Initial Disclosure for Adjustable Rate
Loans
3.PMI Initial Disclosure for Lender Paid
Insurance
4. PMI Annual Notice
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5. Notice of Termination of PMI
6. Notice of Reasons for NOT Canceling PMI
7. Notice of Termination of PMI

4. HUD-IA Settlement Statement
Link to form:
http://www.fdic.gov/regulations/laws/rules/7036.
pdf

Regulation Link:
http://www4.law.cornell.edu/uscode/12/ch49.htm
l
L. Internal Revenue Code

5. Affiliated Business Arrangement Disclosure
Statement
Link to form:
http://www.fdic.gov/regulations/laws/rules/65002525.html#6500resappendixd

Website for Rules:
http://ecfr.gpoaccess.gov/cgi/t/text/textidx?&c=ecfr&tpl=/ecfrbrowse/Title26/26tab_02.t
pl

6. Initial Escrow Account Statement
IRS Website for forms and other information:
http://www.irs.gov/

Link to aggregate analysis math:
http://www.fdic.gov/regulations/laws/rules/65002525.html#6500resappendixe

M. National Association of Mortgage Brokers
(NAMB)

ppdocs aggregate escrow calculator link:
http://www.ppdocs.com/AggEscrow.aspx

Suggested Broker Notice:
http://www.namb.org/consumers/borrower_discl
osure_form.htm

7. Annual Escrow Account Statement
8. Servicing Disclosure Statement

Website:
http://www.namb.org/

Link to form:
http://www.fdic.gov/regulations/laws/rules/65002525.html#6500resappendixms1

N. National Flood Insurance Act and Flood
Disaster Protection Act
1. Standard Flood Hazard Determination Form
2. Letter of Map Amendment
3. Letter of Map Review
4. Letter of Map Revision

9. Notice of Assignment, Sale, or Transfer of
Servicing Rights
Link to form:
http://www.fdic.gov/regulations/laws/rules/65002525.html#6500resappendixms2

Website:
http://www.access.gpo.gov/nara/cfr/waisidx_99/4
4cfrv1_99.html

Links to Act and Regulation:
RESPA:
http://www.fdic.gov/regulations/laws/rules/65002530.html#6500respao1974

O. Real Estate Settlement Procedures Act
(RESPA)-Regulation X
1. Special Information Booklet (HUD Booklet)
2. Good Faith Estimate of Settlement Costs
(GFE)

Regulation X:
http://www.fdic.gov/regulations/laws/rules/65002520.html#6500part3500

Link to form:
http://www.fdic.gov/regulations/laws/rules/65002525.html#6500resappendixc

P. Truth In Lending Act (TILA)-Regulation Z
1. Truth In Lending Disclosure Statement
2. Multiple Advances
3. Change in Rate or Terms
4. Variable Rate
5. Itemization of Amount Finance

3. HUD-I Settlement Statement
Link to form:
http://www.fdic.gov/regulations/laws/rules/7034.
pdf
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6. Consumer Handbook on Adjustable Rate
Mortgage (CHARM Booklet)
7. ARM Program Disclosure
8. Notice of Right to Cancel
9. “Total Sales Price”

VA Website Link:
http://homeloans.va.gov/

Link to sample forms:
http://www.fdic.gov/regulations/laws/rules/65001950.html#6500appendixhtopart226

A. Early Disclosure Matrix

IV. CALCULATION AND ASSEMBLY
TOOLS

EXHIBIT K is a disclosure matrix that illustrates
what Texas and federal disclosures are required
from loan application through closing. For the
most part these are the documents that are the
“early disclosures”. Disclosures specific to the
nature of the creditor and “lobby notices” are not
included.

Links to Act and Regulation
TILA:
http://www.fdic.gov/regulations/laws/rules/6500200.html#6500tilaccpa

Link:
http://www.ppdocs.com/DisclosureMatrix.aspx

Regulation Z:
http://www.fdic.gov/regulations/laws/rules/65001400.html#6500part226tilregz

B. Right of Cancellation Matrix
Q. Unfair or Deceptive Acts or Practices
(Regulation AA)
-Notice to Co-Signers

EXHIBIT L is a matrix indicating when the
Federal Right to Cancel is required in a
transaction.

Regulation Link:
http://ecfr.gpoaccess.gov/cgi/t/text/textidx?c=ecfr&sid=635f26c4af3e2fe4327fd25ef4cb
5638&tpl=/ecfrbrowse/Title12/12cfr227_main_0
2.tpl

Link:
http://www.ppdocs.com/RightOfCancel.aspx
C. ppdocs.com

R. USA Patriot Act
Customer Identification Notice (Lender creates
their own notice)

1. We have a web site calculator that can
calculate the required starting balance for an
escrow account per RESPA/Reg X. It is FREE.

Link to Act:
http://www.treas.gov/press/releases/doc/nprm.pdf

Link: http://www.ppdocs.com/AggEscrow.aspx

Final rule on consumer privacy:
http://www.fincen.gov/finalciprule.pdf
F&Q issued January 2004

2. We have a web site initial disclosure engine
that can prepare the majority of the required
Texas and federal initial disclosures for a Texas
residential loan transaction. It does not include
lobby or processing disclosures. It is FREE.

Customer identification:
http://www.treas.gov/press/releases/js335.htm
issued April 30, 2003

Link: http://www.ppdocs.com/
V. CONCLUSION

S. Veteran’s Administration (VA)
1. VA 26-0503 Federal Collection Policy Notice
2. VA 26-0592 Counseling Checklist for Military
Homebuyers
3. VA 26-8978 Rights of VA Loan Borrowers
4. VA 26-8844 Financial Counseling Statement

What a tangled web we have weaved. In the not
too distant future we should not be surprised to
see disclosures that will summarize disclosures
so the average attorney can explain to the average
borrower the average loan transaction.
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