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MASTER RESIDENTIAL                               
CONSTRUCTION LOAN DOCUMENTS 
WITH A TWIST OF E-RECORDING 
 
I. THE PROBLEM/CHALLENGE 

 I should have seen it coming. However, I was too 
busy looking down, doing a bunch of loan docs the old 
fashion way. It was a red hot real estate market. Why 
would it ever have to end? I was happy doing quality 
interim construction loan documents for $200 a pop 
and turning them around in 2-4 hours. What lender 
client wouldn’t be happy with that? 

Then I get the call. “Mike we love you and your 
firm. [pause] We want to continue using your firm, 
[pause] BUT in order to be more competitive we have 
to reprice your service. [longer pause] We need to 
deliver your service at $100 per package [even longer 
pause] and the $100 needs to include your attorney 
fee and the filing fees [no pause], also we still want 
that automated internet assembly and e-recording stuff 
you do now for us. That stuff is great! BUT the good 
news is we are going to triple the volume to you!!!.” 

I thought “What a goofball this guy is.” If it costs 
me $150 to produce a set of docs, he thinks I can make 
up the difference in volume? I started to tell my good 
banker friend that I knew why the banking industry 
collapsed in the 80s, but I didn’t. I bit my tongue. I 
owed him too much money. As I lapsed into 
unconsciousness I remembered what my partner Chris 
Peirson frequently tells me….”What doesn’t kill 
you…makes you stronger.” 
 
II. POSSIBLE SOLUTION-DEED OF TRUST 

MASTER FORM 
 When I woke up I was glad I had only fainted and 
not died from that telephone call. That call hadn’t 
killed me. However, I didn’t feel any stronger. 
 Think Mike think. Then it hit me like a ton of 
bricks. What was that section of the Property Code that 
talked about “master recording”? I have seen it a 
hundred times, but never slowed down to read it. What 
was that all about? Who has a current copy of the 
Texas Property Code? Help. SOS. 
 Hmmm. After only the first reading it became all 
very clear. It will all be about master docs in the future 
and the future is now. I have only one thing to do now. 
No, not write a set of “master docs”, but rather find a 
good set that someone smarter than me has written and 
make my computer guys program them.  
 
A. PROPERTY CODE §12.009 MORTGAGE OR 

DEED OF TRUST MASTER FORM  
1. The Statute

 § 12.009.  MORTGAGE OR DEED OF  
TRUST MASTER FORM.  

  (a)  A master form of a mortgage or deed of 
trust may be recorded in any county without 
acknowledgement or proof.  The master form 
must contain on its face the designation:  "Master 
form recorded by (name of person causing the 
recording)." 
 (b)  The county clerk shall index a master 
form under the name of the person causing the 
recording and indicate in the index and records 
that the document is a master mortgage. 
 (c)  The parties to an instrument may 
incorporate by reference a provision of a recorded 
master form with the same effect as if the 
provision were set out in full in the instrument.  
The reference must state: 
  (1)  that the master form is 
recorded in the county in which the instrument is 
offered for record; 
  (2)  the numbers of the book or 
volume and first page of the records in which the 
master form is recorded;  and 
  (3)  a definite identification of 
each provision being  incorporated.         
 (d)  If a mortgage or deed of trust 
incorporates by reference a provision of a master 
form, the mortgagee shall give the mortgagor a 
copy of the master form at the time the instrument 
is executed.  A statement in the mortgage or deed 
of trust or in a separate instrument signed by the 
mortgagor that the mortgagor received a copy of 
the master form is conclusive evidence of its 
receipt.  On written request the mortgagee shall 
give a copy of the master form without charge to 
the mortgagor, the mortgagor's successors in 
interest, or the mortgagor's or a successor's agent. 
 (e)  The provisions of the Uniform 
Commercial Code prevail over this section. 
 
Acts 1983, 68th Leg., p. 3492, ch. 576, § 1, eff. 
Jan. 1, 1984.  

 
Comment: Several other states have master mortgage 
recording statutes.  
- Arizona - Ariz. Rev. Stat. §33-415 
- California - Cal. Civ. Code §2952 
- Colorado - C.R.S. §38-35-109 (1.5) 
- Connecticut - Conn. Gen. Stat. §49-5a and §7-34a 
- Idaho - Idaho Code §45-1004 
- Kentucky - Ky. Rev. Stat. Ann. §382.295 
- Maine - 33 MRS §207 
- Nevada - NRS §111.353, NRS §111.355 
- New York - NY CLS Real P § 291-d 
- North Dakota - N.D. Cent. Code §§47-29-01 through 
04 
- Ohio - ORC Ann. §§5302.15 and 5302.16 
- Pennsylvania - 21 Pa. Stat. Ann. §§629 through 633 
- Utah - Utah Code Ann. §§57-3-201 through 204 
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- Wyoming - Wyo. Stat. §§ 34-2-109 through 112 
 
2. What’s required to incorporate by reference
 This is “incorporation by reference” on steroids. 
Where else can a three page Short Form Deed of Trust 
“incorporate by reference” another separate 35 page 
document? The tail can wag the dog.  
 Although there are no recorded cases that site this 
Texas statute, it appears there are no limits regarding 
the amount of data that can be incorporated by 
reference.  You can incorporate all or part of a 
prerecorded “master form”. The lender must only give 
the mortgagor a copy of the master form at the time the 
short form instrument is executed. Wow! 
 
3. What’s not required 
 
a.  No requirement for execution, notarization or 
jurat 
 This is hard to swallow for some county clerks. 
We have developed a transmittal letter to send out with 
our Master Deeds of Trust to minimize rejection and 
return. That letter is attached hereto “and incorporated 
by reference” ;-) as Exhibit A. 
 As an alternative, but not because it is required by 
statute, we have added a “chicken soup” (can’t hurt 
you, but may get your master filed the first time you 
send it) signature line and acknowledgement to our 
Master Deed of Trust. 
 
B. Advantages 
1. Less attorney fees
 Lender clients often have different attorney needs. 
Many are looking to only to outsource their loan 
document preparation and choose to train their staff to 
review “due diligence” matters, while others have their 
own proprietary doc prep systems and only need help 
with borrower and collateral due diligence. 
 
a. Document preparation 
 For those lenders looking only for doc prep and 
the skinniest doc prep fee, master documents can help 
them be more competitive.  The preparation of the 
periodic (annual?) borrower documents can be 
automated and made available on line. There should be 
little or no attorney fee for that, assuming minimal 
negotiation and changes. The market price to complete 
a 3 page Short Form Deed of Trust, without collateral 
or borrower due diligence, should be accomplished for 
$75-100. 
 
b. Due diligence 
 Review of the title commitment, survey and 
borrower’s entity documents still has to be done. 
However, there appears to be a trend to separate the 
doc preparation from that due diligence. Some firms do 

both, but many choose to partner to deliver branded 
doc prep services in the due diligence attorney’s name. 
“Master docs” lends itself to this bifurcation. Lender 
personnel or other 3rd party attorneys often assume the 
due diligence duties leaving the doc assembly and 
internet delivery to other loan doc preparers with the 
necessary assembly, delivery and e-recording 
platforms. 
 
2. Less filing fees  
 a.  Filing fees in the various counties  
 

 Effective September 1, 2005, H.B. No. 950 
amended SECTION 1.  Section 118.011(a), Local 
Government Code as follows: 
 (a)  A county clerk shall collect the 
following fees for services rendered to any 
person: 
  (1)….. 
  (2)  Real Property Records Filing 
(Sec. 118.013):                              
  for the first page $ 5.00 [3.00] for 
each additional page or part of a page on which 
there are visible marks of any kind $ 4.00 [2.00] 
for all or part of each 8-1/2" X 14" attachment or 
rider $ 4.00 [2.00] for each name in excess of five 
names that has to be indexed in   all   records   in   
which   the document   must   be indexed $ 0.25. 

 
Comment: Additionally, if authorized, a Texas county 
clerk can collect up to an additional $11 for the first 
page of each recorded document ($5 for “Records 
Management Fee”, $1 for “Security Fee”, and $5 for 
“Records Archive Fee”).  
 
Link to all Texas counties (254) websites (if they have 
one): http://www.county.org/counties/txcounties.asp   
  
 b.  "The Filing Fee Perfect Storm"   
 The 80s. The 12/83 Fannie/FHLMC (nka Freddie) 
uniform deed of trust was 4 legal (you know 8 1/2x14) 
pages long. The Texas State Bar 3/1/82 “Long Form” 
deed of trust (remember the green/gray flat top loader, 
a real collector’s item now!) was 3 pages legal pages 
long. Filing fees were $3 for the first page and $2 for 
the other pages. Average filing fees for a deed of trust 
filing=$8. 
 2006. The 1/01 Fannie /Freddie deed of trust is 17 
pages (Not legal size. Although allowed, but not cool. 
Nothing more shows your age than whipping out your 
8 1/2x 14 docs on someone. They don’t make many 
folders and file cabinets for that stuff now anyway.) No 
one likes to use the State Bar Deed of Trust. It’s too 
short. Everyone knows that smart lawyers use long 
redundant deeds of trust. We sell it by the pound. 
There is no downside for us. Say it 3 times, say it 10 
times just make darn sure it cosmetically looks good! 

http://www.county.org/counties/txcounties.asp
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Willie Nelson knows…”pretty paper”. The average 
deed of trust is now about 20 pages long and the filing 
fee cost has jumped to $16 for the first page and $4 for 
the rest. Average filing fees for a deed of trust 
filing=$92 
 The “revolution”! Either because of 1) the 
proposed “RESPA reform” rules where it is proposed 
that closing costs are bundled and the cost of that 
bundle is compared to other bundlers, 2) Texas home 
equity lenders having to eat closing costs over 3%, or  
3) some borrowers, like builders, are shopping “total 
closing costs”, attorneys and lenders can not afford to 
take a cavalier attitude regarding filing fees.  
 The enclosed Master Deed of Trust costs $128 to 
file in most Texas counties today, but it only has to 
cost that once per county. After the Master is recorded, 
the enclosed 3 page Short Form Deed of Trust will 
only cost $24 per recording. Apples to apples that is a 
$104 +/- savings per deal in filing fees alone before 
even considering the time and attorney fee savings. 

 
3. Less documents at each individual closing
 Builders are fed up with lenders and their lawyers 
overpapering every individual house start and lot 
closing. They have too many financial choices today. 
With the “master doc” approach annually (+/-) they 
can negotiate and sign their Master Note, Master 
Construction Loan Agreement, Guaranty and 
applicable resolutions and certifications. For each 
subsequent individual closing they need to only then 
sign: 
 -3 page Short Form Deed of Trust 
 -2 page Attorney Notice and Agreement 
 -simple borrower closing statement and whatever 
other docs the title company requires. 
 Wham, bam, thank you…. 
 
4. Less parties at each individual closing
 Just as important as less documents is who is 
required at each loan closing. There is no need for all 
the guarantors to sign a new guaranty for every deal. 
Nor do you need the president of the building company 
to sign off on every house start. The Loan Application  
which is Exhibit A to the Master Construction Loan 
Agreement can be faxed to the lender and as long as 
the appropriate corporate resolution (or similar 
authorizing document) has been previously signed, 
there is no need for Mr.(or Mrs.) Big to have to go to 
the title company. Mr. Vice-President son can swing 
by for such a simple signing. 
 
C. Disadvantages 
 There are some. 
1. Advance planning
 It easy enough to get the Master Deed of Trust 
recorded in the counties that accept recordings 

electronically. One day advance notice can be enough. 
But for those counties that take longer to return 
recorded documents, you have to wait on the Master to 
be returned in order to reference the recording 
information on each Short Form Deed of Trust. A 
lender or lawyer needs to establish early on what the 
anticipated market (which counties) the product will be 
eligible in, or if you are a big enough boy, record in all 
254 Texas counties. The enclosed Master Deed of 
Trust would only cost you $32,512.00! 
 
2. Subsequent negotiation of pre-recorded master 

deed of trust 
 I guess it is possible, but it sure is messy. 
 
3. Danger of closing in a county without pre-
recorded deed of trust
 If you are not careful you can find yourself up the 
creek without a Master Deed of Trust. You would 
much rather be up the creek without a paddle. We load 
prerecording of the Master Deed of Trust as a required 
condition and audit in our systems program. One of the 
first data items we ask for is “Property County_____”. 
If we don’t have the prerecorded Master Deed of Trust 
registered, scanned and viewable with applicable 
county specific recording information you do not pass 
“Go” and we do not collect $200, I mean $75. 
 
4. Same interest rate for various collateral types  
 This is the biggest limitation. It is not so much a 
master document limitation as a lender system 
limitation. If the lender likes to have a different interest 
rate for pre-sold house, specs, models or lots we 
suggest multiple master doc sets. It is much easier for 
lender tracking. The multiple master sets don’t increase 
the docs or dollars at the individual closings, but only 
the paper work for the Master Notes and Master 
Construction Loan Agreements. 
 
D. The Documents 
1. Where these documents came from
 Isaac Newton famously remarked in a letter to 
Robert Hooke, dated 5 February 1676: 
 

"If I have seen a little further it is by standing on 
the shoulders of giants."  

  
 Translated: In the world of real estate loan 
documentation, original thought and “thinking outside 
the box” is often not rewarded, but instead litigated. 
These documents are so good because the ones I 
borrowed were so good. I just tried to make them a 
little better.  
 
a. Original source 

http://en.wikipedia.org/wiki/Isaac_Newton
http://en.wikipedia.org/wiki/Robert_Hooke
http://en.wikipedia.org/wiki/February_5
http://en.wikipedia.org/wiki/1676
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 My compliments to the original chief. I did not 
write the original master docs attached. I found a very 
good set and tweaked them for my purposes. My 
thanks to the original wordsmith, whomever he or she 
is.  
 To the unknown author: Please don’t sue me for 
borrowing and using these documents. I am sure I am a 
big fan of yours. Let me know who you are and I will 
gladly share the comments and suggestions I get from 
this presentation. 
 To all others: Please send me comments and 
suggestions as a bargaining chit with the original 
drafter.  
 
b. Download site  
 These documents and other related master 
documents can be found in Word format in our e-
library at:  http://www.ppdocs.com/Library.aspx  
 
c. Mini-CD 
 The referenced documents are also available on 
the mini P&P compact disk provided to you at time of 
registration. 

 
2. County specific
 If you want to try to comport your firm interim 
construction deed of trust to a master deed of trust 
good luck and here are some reminders: 
 
a. Master Deed of Trust 
 See attached Exhibit B. 
  
b. County clerk offices 
 This is a link to the various county clerk websites. 
Unless they accept e-recordings you will need their 
mailing addresses. Filings fees will vary. 
 Link: 
http://www.tded.state.tx.us/guide/cntyclrklisting.html  
  
3. Borrower specific 
a. Master Note 
 See attached Exhibit C. 
  
 (1) Texas Finance Code § 346.004 as amended 
by HB 955 provides: 
 

 Sec. 346.004.  APPLICATION OF 
CHAPTER TO REVOLVING CREDIT 
ACCOUNTS.  (a)  Unless the contract for the 
account provides otherwise, this chapter applies to 
a revolving credit account described by Section 
346.003 if the loan or extension of credit is 
primarily for personal, family, or household use.
 (b)  Unless the contract for the account 
provides that this chapter applies [otherwise], this 
chapter does not apply [applies]to a revolving 

credit account described by Section 346.003 
if[regardless of whether] the loan or extension of 
credit is for [consumer or] business, commercial, 
investment, or similar purposes.  

 
Comment: We did not forget the 346.003 disclaimer in 
the attached Master Promissory Note. Now you must 
opt in instead of opting out. 
 
b. Master Construction Loan Agreement 
 See attached Exhibit D. 
 
(1) Texas Business and Commerce Code §26.02 
notice 

 § 26.02.  LOAN AGREEMENT MUST BE 
IN WRITING.  
 (e)  In a loan agreement subject to Subsection 
(b) of this section, the financial institution shall 
give notice to the debtor or obligor of the 
provisions of Subsections (b) and (c) of this 
section.  The notice must be in a separate 
document signed by the debtor or obligor or 
incorporated into one or more of the documents 
constituting the loan agreement.  The notice must 
be in type that is boldface, capitalized, underlined, 
or otherwise set out from surrounding written 
material so as to be conspicuous.  The notice  
must state substantially the following: 
 "This written loan agreement represents the 
final agreement between the parties and may not 
be contradicted by evidence of prior, 
contemporaneous, or subsequent  oral agreements 
of the parties. 
 
"There are no unwritten oral agreements between 
the parties.    
 ______________________                               
"Debtor or Obligor 
 
______________________                       
Financial Institution"                    

 
Comment: Don’t forget your “Notice of No Oral 
Agreements”.  
 
c.  Ancillary loan documents 
 Look at your trash docs closely. What do we 
really need? We have got our “short package” down to 
the Short Form Deed of Trust (3 pages), a combined 
Attorney Notice and Document Correction Agreement 
(1page) and a simple Attorney Invoice (1page).  
 
4. Loan specific
a. Short Form Deed of Trust 
 See attached Exhibit E. 
 

http://www.ppdocs.com/Library.aspx
http://www.tded.state.tx.us/guide/cntyclrklisting.html


Master Residential Interim Construction Loan Documents with a Twist of e-Recording Chapter 5 
 

5 

(1) Texas Business and Commerce Code §9.334(h) 
“construction mortgage” clause  
 

(h)  A mortgage is a construction mortgage to the 
extent that it secures an obligation incurred for the 
construction of an improvement on land, 
including the acquisition cost of the land, if a 
recorded record of the mortgage so indicates.  
Except as otherwise provided in Subsections (e) 
and (f), a security interest in fixtures is 
subordinate to a construction mortgage if a record 
of the mortgage is recorded before the goods 
become fixtures before the completion of the 
construction.  A mortgage has this priority to  
the same extent as a construction mortgage to the 
extent that it is given to refinance a construction 
mortgage.  

Comment: Remember “construction mortgage” 
language in your Short Form Deed of Trust if for 
construction.  Do not include for lot only purchases. 
 
(2) Texas Business and Commerce Code §9.516(b) 
borrowing entity identification  

 § 9.516(b). 
 (b)  Filing does not occur with respect to a 
record that a filing office refuses to accept 
because: 
  (1)… 
  (2). .. 
  (3). .. 
  (4)… 
  (5)  in the case of an initial 
financing statement or an amendment that 
provides a name of a debtor that was not 
previously provided in the financing statement to 
which the amendment relates, the record does not: 
   (A)  provide a mailing 
address for the debtor;                                
   (B)  indicate whether 
the debtor is an individual or an organization;  or   
   (C)  if the financing 
statement indicates that the debtor is an 
organization, provide: 
    (i)  a type of 
organization for the debtor;                                  
    (ii)  a 
jurisdiction of organization for the  
debtor;  or                   
    (iii)  an 
organizational identification number for the 
debtor or indicate that the debtor has none; 

 
Comment: If the borrower is an entity, then need 
entity information to qualify the Short Form Deed of 
Trust to be a financing statement. 
 

(3)  Texas Property Code §11.008(b) after SB 461 now 
provides: 

(b)  Notwithstanding Section 191.007(c), Local 
Government Code, an [An] instrument [executed 
on or after January 1, 2004,] transferring an 
interest in real property to or from an individual 
and disclosing that individual's social security 
number or driver's license number must include 
[may not be recorded unless] a notice that appears 
on the top of the first page of the instrument in 12-
point boldfaced type or 12-point uppercase letters 
and reads substantially as follows: 
 NOTICE OF CONFIDENTIALITY 
RIGHTS:  IF YOU ARE A NATURAL PERSON, 
YOU MAY REMOVE OR STRIKE ANY OR 
ALL OF THE FOLLOWING INFORMATION 
FROM THIS INSTRUMENT BEFORE IT IS 
FILED FOR RECORD IN THE PUBLIC 
RECORDS:  YOUR SOCIAL SECURITY 
NUMBER OR YOUR DRIVER'S LICENSE 
NUMBER.   

Comment: We no longer need the “confidentiality 
notice” if the docs do not contain the borrower’s or 
guarantor’s social security or driver license numbers. 
 
b. Combined Attorney Invoice with Notice & 
Document Correction Agreement 
 See attached Exhibit F. 
 
E. Title insurance 

1. P-16. Mortgagee Title Policy Binder on 
Interim Construction Loan (Interim Binder)  
The Mortgagee Title Policy Binder on Interim 
Construction Loan (Interim Binder) shall be used 
only with respect to interim construction loans in 
which it is contemplated in good faith that the 
Company issuing the Interim Binder shall be 
asked to issue its Mortgagee Policy or Policies; 
issued simultaneously with Owner Policy or 
Policies of Title Insurance or at the basic rate, on 
a permanent loan or loans covering the identical 
property (in one or more parcels) when 
improvements are completed, but which 
permanent loan or loans may be made by a 
mortgagee or mortgagees other than the 
mortgagee named in the Interim Binder. The use 
of such Interim Binder shall be limited solely to 
interim construction loans and pledges of the 
interim construction notes and liens wherein: (i) 
the obligor on the indebtedness is an original 
contractor who is also the record owner of the 
land upon which improvements are to be 
constructed; and, (ii) the security document for the 
indebtedness is not in the form of a Mechanic’s 
Lien contract. 
 
Construction loans may include sums advanced 
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for acquisition of land and/or to take up, renew or 
satisfy prior existing liens on land upon which 
construction is to occur. 
 
Interim Binder shall not be issued on vacant lots 
or tracts, except in connection with the immediate 
construction of improvements thereon, nor shall 
such Interim Binder be issued after completion of 
improvements to which it relates, but this 
does not prohibit the issuance of Extensions after 
completion of improvements. In all cases not 
specifically enumerated in this rule, a Mortgagee 
Policy shall be used. 
 
The Company shall be required to show all 
subordinate liens in Schedule B-Part 2 of the 
Interim Binder, but a statement may be made 
therein that such lien(s) is subordinate.  

  
Comment: Interim binders can be used for 
construction of pre-sold houses (in the builder’s name 
only), contract houses (in the builder’s name only), 
models and to purchase vacant lots and parcels, but 
only if the vacant lots and parcels will be used in 
connection with the immediate construction of 
improvements. Lot inventory for speculation or other 
purposes does not qualify for an Interim Binder. 
 
2. P-9(b)(8) Revolving credit promissory note 
endorsement to mortgagee title policy
 

 P-9(b)(8) When a Mortgagee Policy of Title 
Insurance is to be issued to insure the validity and 
priority of a lien created by a mortgage or deed of 
trust which secures a revolving credit promissory 
note or other such indebtedness where: (1) a line 
of credit of a specific amount is extended to a 
borrower for the term of indebtedness, (2) the 
amount of indebtedness actually outstanding at 
any particular time is subject to fluctuations up or 
down due to future disbursements of loan 
proceeds and/or future repayments thereof from 
time to time over the term of the indebtedness 
(which disbursements and repayments are 
contemplated by the parties at the time the 
indebtedness is created), and (3) repayments by 
the borrower neither reduce nor increase the 
original line of credit extended nor affect the 
borrower's liability to repay the principal sum of 
all outstanding disbursements plus all accrued 
interest thereon, the Company upon request and 
compliance with Rule R-11(f) shall attach to said 
Mortgagee Policy of Title Insurance the 
Revolving Credit Endorsement. The Revolving 
Credit Endorsement shall be available only where 
the mortgage or deed of trust creating the lien to 
be insured discloses to the satisfaction of the 

Company that the indebtedness secured thereby is 
a revolving type of indebtedness as set forth 
above. The Mortgagee Policy of Title Insurance 
shall show by endorsement that the lien being 
insured secures a revolving credit type of 
indebtedness. 
 

Comment: If for some reason a mortgagee title policy 
was issued rather than an Interim Binder in order to 
qualify for a Revolving Credit Endorsement the note 
must clearly be disclosed as a “revolving type of 
indebtedness”. 
 
F. Fannie Mae and Freddie Mac 
 For the traditional conventional “permanent 
mortgages” Fannie Mae has approved (specific lender 
approval) the use of master form mortgages as a 
variance  to their standard Selling Guide requirements 
in Arizona,  California, Colorado,  Connecticut, Idaho,  
Kentucky, Maine, Nevada, New York, North Dakota, 
Ohio,  Texas, Utah and Wyoming. For a variance a 
lender would have to establish that they have adequate 
documents and procedures for the new process. 
Currently, there are no joint uniform master  
documents. If Fannie and Freddie developed a joint 
uniform master security instrument and related short 
form and if it was filed in each of our 254 counties in 
Texas (cost $28,448 +/-), filing fees could decrease by 
about $60 for each residential closing that normally 
closes using the current 17 page Texas uniform deed of 
trust. In the case of Texas home equity loans, filing 
fees are costs counted against the 3% cap on borrower 
paid closing costs. Less filing fees would $ for $ 
decrease lender subsidy of borrower closing costs. 
  
III. E-RECORDING 
A. What is e-recording? 
 STOP!! Don’t turn the channel now. I don’t want 
to loose you here. This is not about SMART 
documents (objects containing the electronic version of 
the document in such a way that enables the electronic 
extraction of data from the objects). This is not about 
MISMO (the Mortgage Industry Maintenance 
Organization, a non-profit subsidiary of the Mortgage 
Bankers Association [MBA]). This is not about E-Sign 
(the Electronic Signatures in Global and National 
Commerce Act). It is really not about UETA (Uniform 
Electronic Transactions Act). THIS IS MUCH 
SIMPLIER. This is about an easier way to record 
documents originally created and signed on PAPER. 
This is about the “dummy paper docs” we use every 
day. Even I understand e-recording. It is FUN. It is 
EASY!!! It makes you look smart to your clients. Let 
me explain. 
 
B. How easy can it be? 
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 It can be as easy as you handle it now. If your 
lender closes the transactions with a title co instruct the 
title company to e-record per their own capability and 
if not capable immediately return signed notarized 
recordable documents to yourself (attorney) or your 
client (lender) to scan and send 1)directly to county 
(see details below), 2)directly to e-recorder vendor (see 
details below), or 3)to vendor aggregator (see details 
below). Once scanned and sent, the county (varies 
slightly from county to county) returns image of 
recorded document with recording information either 
“same day” or next day if after a certain cutoff period 
ie 3pm. You are recorded. No original to wait for. See 
Exhibit G-E-Recorded Deed of Trust Sample. 
 
C. SB 335-Texas Adoption of the Uniform Real 
Property Electronic Recording Act effective September 
1, 2005. 
 Arguably SB 335 was not needed to authorize 
county clerks to open their real property records to e-
recordings. The passage of UETA in Texas effective 
January 1,2002 did that. See (SB 393): 
 
Link: http://www.capitol.state.tx.us/cgi-
bin/tlo/textframe.cmd?LEG=77&SESS=R&CHAMBE
R=S&BILLTYPE=B&BILLSUFFIX=00393&VERSI
ON=5&TYPE=B  
 
 However, with the passage of Uniform Real 
Property Electronic Recording Act the unanswered 
questions have been answered. All systems are go!!! 
 

AN ACT 
 
relating to the recording of electronic documents.                             

  
 BE IT ENACTED BY THE 
LEGISLATURE OF THE STATE OF TEXAS:                       
 SECTION 1.  Title 3, Property Code, is 
amended by adding Chapter 15 to read as follows: 

 
CHAPTER 15.  UNIFORM REAL PROPERTY 

ELECTRONIC RECORDING ACT
 
 Sec. 15.001.  SHORT TITLE.  This chapter 
may be cited as the Uniform Real Property 
Electronic Recording Act.
 Sec. 15.002.  DEFINITIONS.  In this 
chapter:                             
  (1)  "Document" means 
information that is:                              
   (A)  inscribed on a 
tangible medium or that is stored in an electronic 
or other medium and is retrievable in perceivable 
form; and
   (B)  eligible to be 
recorded in the real property records maintained 
by a county clerk.

  (2)  "Electronic" means relating to 
technology having electrical, digital, magnetic, 
wireless, optical, electromagnetic, or similar 
capabilities.
  (3)  "Electronic document" means 
a document that is received by a county clerk in 
an electronic form.
  (4)  "Electronic signature" means 
an electronic sound, symbol, or process attached 
to or logically associated with a document and 
executed or adopted by a person with the intent to 
sign the document.
  (5)  "Paper document" means a 
document that is received by a county clerk in a 
form that is not electronic.
 Sec. 15.003.  UNIFORMITY OF 
APPLICATION AND CONSTRUCTION.   
In applying and construing this chapter, 
consideration must be given to the need to 
promote uniformity of the law with respect to the 
subject matter of this chapter among states that 
enact a law substantially similar to this chapter.
 Sec. 15.004.  VALIDITY OF 
ELECTRONIC DOCUMENTS.  (a)  If a law 
requires, as a condition for recording, that a 
document be an original, be on paper or another 
tangible medium, or be in writing, the requirement 
is satisfied by an electronic document that 
complies with the requirements of this chapter.
 (b)  If a law requires, as a condition for 
recording, that a document be signed, the 
requirement is satisfied by an electronic signature.
 (c)  A requirement that a document or a 
signature associated with a document be 
notarized, acknowledged, verified, witnessed, or 
made under oath is satisfied if the electronic 
signature of the person authorized to perform that 
act, and all other information required to be 
included, is attached to or logically associated 
with the document or signature.  A physical or 
electronic image of a stamp, impression, or seal 
need not accompany an electronic signature.
 Sec. 15.005.  RECORDING OF 
DOCUMENTS.  (a)  A county clerk who 
implements any of the functions described by this 
section shall act in compliance with rules adopted 
by the Texas State Library and Archives 
Commission under Chapter 195, Local 
Government Code, and standards established by 
the Texas State Library and Archives Commission 
under Section 15.006.
 (b)  A county clerk may:                                                 
  (1)  receive, index, store, archive, 
and transmit electronic documents;
  (2)  provide for access to, and for 
search and retrieval of, documents and 
information by electronic means;

http://www.capitol.state.tx.us/cgi-bin/tlo/textframe.cmd?LEG=77&SESS=R&CHAMBER=S&BILLTYPE=B&BILLSUFFIX=00393&VERSION=5&TYPE=B
http://www.capitol.state.tx.us/cgi-bin/tlo/textframe.cmd?LEG=77&SESS=R&CHAMBER=S&BILLTYPE=B&BILLSUFFIX=00393&VERSION=5&TYPE=B
http://www.capitol.state.tx.us/cgi-bin/tlo/textframe.cmd?LEG=77&SESS=R&CHAMBER=S&BILLTYPE=B&BILLSUFFIX=00393&VERSION=5&TYPE=B
http://www.capitol.state.tx.us/cgi-bin/tlo/textframe.cmd?LEG=77&SESS=R&CHAMBER=S&BILLTYPE=B&BILLSUFFIX=00393&VERSION=5&TYPE=B
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  (3)  convert paper documents 
accepted for recording into electronic form;
  (4)  convert into electronic form 
information recorded before the county clerk 
began to record electronic documents;
  (5)  accept electronically any fee 
or tax that the county clerk is authorized to 
collect; and
  (6)  agree with other officials of a 
state, a political subdivision of a state, or the 
United States on procedures or processes to 
facilitate the electronic satisfaction of prior 
approvals and conditions precedent to recording 
and the electronic payment of fees and taxes.
 (c)  A county clerk who accepts electronic 
documents for recording shall:
  (1)  continue to accept paper 
documents; and                            
  (2)  place entries for paper 
documents and electronic documents in the same 
index.
 Sec. 15.006.  UNIFORM STANDARDS.   
 (a) The Texas State Library and Archives 
Commission by rule shall adopt standards to 
implement this chapter.
 (b)  To keep the standards and practices of 
county clerks in this state in harmony with the 
standards and practices of recording offices in 
other jurisdictions that enact a law that is 
substantially similar to this chapter and to keep 
the technology used by county clerks in this state 
compatible with technology used by recording 
offices in other jurisdictions that enact a law that 
is substantially similar to this chapter, the Texas 
State Library and Archives Commission, so far as 
is consistent with the purposes, policies, and 
provisions of this chapter, in adopting, amending, 
and repealing standards shall consider:
  (1)  standards and practices of 
other jurisdictions;                    
  (2)  the most recent standards 
promulgated by national standard-setting bodies, 
such as the Property Records Industry 
Association;
  (3)  the views of interested 
persons and governmental officials and entities; 
and
  (4)  the needs of counties of 
varying size, population, and resources.
 Sec. 15.007.  RELATION TO 
ELECTRONIC SIGNATURES IN GLOBAL  
AND NATIONAL COMMERCE ACT.  This 
chapter modifies, limits, and supersedes the 
federal Electronic Signatures in Global and 
National Commerce Act (15 U.S.C. Section 7001 
et seq.) but does not modify, limit, or supersede 
Section 101(c) of that Act (15 U.S.C. Section 

7001(c)) or authorize electronic delivery of any of 
the notices described in Section 103(b) of that Act 
(15 U.S.C. Section 7003(b)).
 Sec. 15.008.  CONSTRUCTION WITH 
OTHER LAW.  Except as otherwise provided by 
this chapter, Chapter 195, Local Government 
Code, and the rules adopted by the Texas State 
Library and Archives Commission under that 
chapter apply to electronic documents filed in 
accordance with this chapter.
 SECTION 2.  Section 191.009, Local 
Government Code, is amended to read as follows: 
 Sec. 191.009.  ELECTRONIC FILING 
AND RECORDING.   
 (a)  A county clerk may accept electronic 
documents and other instruments by electronic 
filing and record the electronic documents and 
other instruments electronically if the filing or 
recording complies with the rules adopted by the 
Texas State Library and Archives Commission 
under Chapter 195.  [Such an instrument is an 
electronic record, as defined by Section 43.002, 
Business & Commerce Code.] 
 (b)  An electronic document or other 
instrument that is filed electronically in 
compliance with the rules adopted under Chapter 
195 is considered to have been filed in compliance 
with any law relating to the filing of instruments 
with a county clerk. 
 (c)  For purposes of this section:                                      
  (1)  an instrument is an electronic 
record, as defined by Section 43.002, Business & 
Commerce Code; and
  (2)  "electronic document" has the 
meaning assigned by Section 15.002, Property 
Code.
 SECTION 3.  Section 195.001, Local 
Government Code, is amended by adding 
Subdivision (3) to read as follows: 
  (3)  "Electronic document" has the 
meaning assigned by Section 15.002, Property 
Code.
 SECTION 4.  Sections 195.002 through 
195.007 and Section 195.009, Local Government 
Code, are amended to read as follows: 
 Sec. 195.002.  ADOPTION OF RULES.   
 (a)  The commission shall adopt rules by 
which a county clerk may accept electronic 
documents and other instruments by electronic 
filing and record electronic documents and other 
instruments electronically under Section 191.009. 
 (b)  The rules must provide for:                                       
  (1)  the electronic filing with and 
recording by the county clerk of:        
   (A)  real property 
records; and                                               
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   (B)  except for records 
maintained under Section 192.006, other 
instruments filed with and recorded by the county 
clerk as determined by the commission; 
  (2)  the means by which an 
electronic document or other instrument may be 
electronically transmitted to a county clerk for  
filing; 
  (3)  the means by which a county 
clerk may electronically record an electronic 
document or other instrument filed electronically; 
  (4)  requiring that the means 
adopted under Subdivision (2) or (3) be generally 
available, nonproprietary technology; and 
  (5)  security standards to prevent 
the filing and recording of fraudulent electronic 
documents or other instruments or alteration of 
electronic documents or other instruments that  
were previously filed and recorded electronically. 
 (c)  Rules adopted by the commission under 
this section that permit the use of digital 
signatures in the electronic filing of electronic 
documents or other instruments with the county 
clerk must be, to the extent practicable, consistent 
with rules governing digital signatures adopted by 
the Department of Information Resources under 
Section 2054.060, Government Code[, as added 
by Chapter 528, Acts of the 75th Legislature, 
Regular Session, 1997]. 
 (d)  Before adopting or amending a rule 
under this section, the commission shall consider 
the recommendations of the Electronic Recording 
Advisory Committee established under Section 
195.008. 
 (e)  Notwithstanding Sections 43.017 and 
43.018, Business & Commerce Code, a county 
clerk may accept any filed electronic record, as 
defined by Section 43.002, Business & Commerce 
Code, or electronic document and may 
electronically record that electronic document or 
record if the filing and recording of that electronic 
document or record complies with rules adopted 
by the commission under this section. 
 Sec. 195.003.  PERSONS AUTHORIZED 
TO FILE ELECTRONICALLY.   
The following persons may file electronic 
documents or other documents electronically for 
recording with a county clerk that accepts 
electronic filing and recording under this chapter: 
  (1)  an attorney licensed in this 
state;                                       
  (2)  a bank, savings and loan 
association, savings bank, or credit union doing 
business under laws of the United States or this 
state; 
  (3)  a federally chartered lending 
institution, a federal government-sponsored entity, 

an instrumentality of the federal government, or a 
person approved as a mortgagee by the United 
States to make federally insured loans; 
  (4)  a person licensed to make 
regulated loans in this state;                
  (5)  a title insurance company or 
title insurance agent licensed to do business in this 
state; or 
  (6)  an agency of this state.                             
 Sec. 195.004.  NOTICE OF 
CONFIRMATION.  
  (a)  A county clerk that accepts electronic 
filing and recording under this chapter shall 
confirm or reject an electronic filing of an 
electronic document or other instrument not later 
than the first business day after the date the 
electronic document or other [an] instrument is 
filed.  Notice under this section must be made: 
  (1)  by electronic means if 
possible; or                                       
  (2)  if notice under Subdivision 
(1) is not possible, by telephone or electronic 
facsimile machine. 
 (b)  If the county clerk fails to provide notice 
of rejection within the time provided by 
Subsection (a), the electronic document or other 
instrument is considered accepted for filing and 
may not subsequently be rejected. 
 Sec. 195.005.  TIME ELECTRONIC 
DOCUMENT OR OTHER INSTRUMENT  
CONSIDERED FILED OR RECORDED.  An 
electronic document or other instrument that is 
recorded electronically under this chapter is 
considered to be recorded in compliance with a 
law relating to the recording of electronic 
documents or other instruments as of the county 
clerk's business day on which the electronic 
document or other instrument is filed 
electronically.  An electronic document or other 
instrument filed electronically under this chapter 
must be recorded as timely as an instrument filed 
by any other means. 
 Sec. 195.006.  ADDITIONAL FEE 
PROHIBITED.  The fee to file or record an 
electronic document or other instrument 
electronically under this chapter is the same as the 
fee for filing or recording the instrument by other 
means, and a county clerk may not charge an 
additional fee for filing or recording an electronic 
document or other instrument electronically under 
this chapter. 
 Sec. 195.007.  ACCESS TO ELECTRONIC 
DOCUMENT OR OTHER INSTRUMENT 
RECORDED ELECTRONICALLY.   
 (a)  An electronic document or other 
instrument filed or recorded electronically must be 
available for public inspection in the same manner 
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and at the same time as an instrument filed or 
recorded by other means. 
 (b)  The county clerk shall provide a 
requestor, as defined by Section 552.003, 
Government Code, of an electronic document or 
other instrument filed or recorded electronically 
under this chapter with electronic copies of the 
electronic document or other instrument in a form 
that is capable of being processed by the use of 
technology that is generally available and 
nonproprietary in nature.  The county clerk shall 
provide the copies to the requestor at the cost of 
producing the copies in accordance with Section  
552.262, Government Code. 
 Sec. 195.009.  FILING.  For purposes of this 
chapter, an electronic document or other 
instrument is filed with the county clerk when it is 
received by the county clerk, unless the county 
clerk rejects the filing within the time and manner 
provided by this  
chapter and rules adopted under this chapter. 
 SECTION 5.   
 (a)  The change in law made by this Act 
applies only to a document that is filed for 
recording on or after the effective date of this Act.  
A document that is filed for recording before the 
effective date of this Act is covered by the law in 
effect at the time the document was filed, and that 
law is continued  
in effect for that purpose. 
 (b)  A rule adopted before the effective date 
of this Act by the Texas State Library and 
Archives Commission under Chapter 195, Local 
Government Code, applies to an electronic 
document filed for recording in accordance with 
Chapter 15, Property Code, as added by this Act, 
on or after the effective date of this Act. 
 SECTION 6.  This Act takes effect 
September 1, 2005.                            

 
D. The “Need for Speed” 
1. Inception date for mechanic liens 
 a. The “early start”….. 
Sounds like something good, but it is far from that! 
 This section of my article is bolded on purpose. 
I believe it to be the most important portion of the 
paper. If you don’t have time to read any of the rest 
of it, please help your lender clients understand 
when their interim construction loan take effect  
against  the liens of  subcontractors. We are talking 
about “lien priority” and not “lien validity”. Help 
them understand, that if labor is performed or 
materials are delivered before the bank’s lien is 
RECORDED, not signed at the title company, all 
laborers and materialmen coming before or after 
the deed of trust RECORDING will have a superior 
lien to the bank’s. Some banks, with the best of 

intentions, perform “clear lot” inspections either 
the day of or the day after closing. This is better 
than a stick in the eye, but does not help at all if 
work starts 2 days after closing and the bank’s deed 
of trust  is recorded the third day after closing. A 
day late can be more than a dollar short. To be safe 
(and remember the bank normally only has the 
protections of a interim construction binder which 
is only some evidence of lien validity, but no 
assurance regarding lien priority) the bank should 
not allow “work to be performed” or “materials to 
be delivered” until evidence of the deed of trust 
RECORDING is in hand. The Court in First 
Federal Savings and Loan Association of Beaumont 
v. Stewart Title Company and Stewart Title Guaranty 
Company, 732 S.W. 2nd 98 (Tex. App. 1987) said it 
best: 
 

“Under this case, if the fact finder below finds 
that First Federal’s deed of trust was actually 
filed for public record before the slabs were 
commenced or before any other permanent 
improvements that were ultimately 
incorporated into the houses were commenced 
then their deeds of trust liens are first and 
superior to the mechanics’ or materialmen’s 
liens that had their inception subsequent to the 
recording dates of the two deeds of trust. 
 If ,however, on the other hand, the 
mechanic’s, materialmen, craftmen, and 
laborers, in our case, actually started, in a 
visible way, the slabs which apparently—
though not conclusively—seemed to have been 
put in place and completed as much as a week 
prior to the time that First Federal’s deeds of 
trust liens actually were recorded in the public 
records, then they have priority. And, under 
the so-called “relation-back theory” , it has 
been argued by eminent, scholarly writers that 
the Texas courts have almost uniformly held 
that, for the purposes of determining lien 
priorities, each contractor or subcontractor or 
any holder of a valid mechanic’s lien or 
materialman’s lien attaches to the improved 
property at a time called “the inception of 
lien”. TEX. PROP. CODE ANN. Sec 53.154 
(Vernan1984). 
 

 If I were a betting man, and I am, I would bet that 
at least a few construction starts get started a little 
before the construction deed of trust gets recorded . 
 
  
 
 b. Affidavit of Commencement 
 I am aware of Property Code Sec. 53.124 and the 
option of the original contractor and owner to jointly 
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file an affidavit within 30 days of the actual 
commencement of construction/delivery of materials to 
establish “prima facie evidence” of the actual 
commencement date, but come on. That might work on 
the gazillion dollar deals, but not in the world that I 
live in. I send out a ton of them; one in every package, 
but the typical builder and owners that I see do not 
come back after closing with their completed ready to 
be recorded Affidavit of Completion, nor do any 
residential lenders that I know require them as a 
condition for subsequent advance. In today’s very 
competitive lending market few (probably closer to 
none) residential construction lenders see the value if 
they are only creating rebuttable “prima facie 
evidence”. 
  
 c. Exorcisms for “early starts”…… 
 Are “early starts” curable? We don’t have the time 
(and I certainly don’t have the expertise) to go much 
into “early start” cures. Let me just say, based upon my 
observations, the whole hocus pocus routine appears 
more like an exorcism than a Texas Property Code 
procedure. The magic spell varies from grand master 
underwriter to grandmaster underwriter and has 
apparently been handed down through the ages from 
grandmaster to grandmaster with little written 
documentation. Some favor lien waivers. Some like 
subordinations. Some require original contractor 
termination and rehiring. Some (with a wink and a 
smile) only want lender indemnification (ha!). But at 
the end of the day (if that day is before the job is 
complete, accepted by owner and the insurer has 
“satisfactory evidence to Company that all bills for 
labor and materials have been paid in full”) then they 
ALL MUST issue the mortgagee title policy with the 
following exception (emphasis): 
 

P-8. Issuance of Policies Prior to Completion of 
Improvements  
“Any and all liens arising by reason of unpaid 
bills or claims for work performed or materials 
furnished in connection with improvements 
placed, or to be placed, upon the subject land. 
However, the Company does insure the Insured 
against loss, if any, sustained by the Insured under 
this Policy if such liens have been filed
with the County Clerk of ________________ 
County, Texas, prior to the date hereof." 

  
 If there later is an “early start” problem, I think 
the lender is up the creek without a paddle. The only 
uncertainty is whether the lender ends up going up the 
creek.  He certainly has no paddle. 
 
2. Avoidable technical exceptions for lenders
 One of the largest technical exceptions a lender 
has are missing recorded liens and title policies that lag 

behind because lien recording information is not yet 
available. 
 
E.  Who is “Doing it NOW” 
1. Counties in Texas
 Denton County was first county in Texas to e-
record in January 2004.  Tarrant County came on line 
shortly thereafter in late February of 2004, followed by 
Fort Bend and Williamson Counties. Dallas County 
came on line in November 2005. Thanks in no small 
part to Dallas County Clerk Cynthia Calhoun, the 
Dallas e-recording and retrieval routine is remarkable.  
Now when a real property document is hand delivered 
it is immediately scanned and returned to the provider.  
It is then immediately available online.  Dallas County 
Clerk Calhoun is a lawyer and very available to discuss 
e-recording.  She regularly makes e-filing presentations 
to interested organizations. See Exhibit H 
 
F. Authorized filers 
 See Texas Local Government Code § 195.003 in 
III B above. Includes Texas attorneys, certain Texas 
lenders, Texas title companies and agencies of state. 
 
G. How to “Get Hooked Up” 
1. Directly to county
 The cheapest, not necessarily the easiest, way to 
e-record is to hook up directly with the county or their 
appointed agent. Hart InterCivic was Denton and 
Tarrant Counties direct vendor. Through Hart 
InterCivic you can send directly to Denton and Tarrant 
Counties. There is some testing and qualification 
required and you must write your own “wrapper” 
containing the required “electronic indexing 
information” per that county’s specs. That “wrapper” 
computer interface is your responsibility to create and 
maintain. 
 
a. No additional fee charged by the county  

§ 195.006.  ADDITIONAL FEE PROHIBITED.  
The fee to file or record an instrument 
electronically under this chapter is the same as the 
fee for filing or recording the instrument by other 
means, and a county clerk may not charge an 
additional fee for filing or recording an instrument 
electronically under this  
chapter.    

 
b. Memorandum of Understanding (MOU) 
 Sample Tarrant County MOU is attached as 
Exhibit I. 
 
Link to setting up Tarrant County MOU: 
http://www.co.tarrant.tx.us/ecountyclerk/cwp/view.asp
?A=735&Q=437048  
 

http://www.co.tarrant.tx.us/ecountyclerk/cwp/view.asp?A=735&Q=437048
http://www.co.tarrant.tx.us/ecountyclerk/cwp/view.asp?A=735&Q=437048
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c. Hardware and software requirements 
 A $200 scanner that can create a 300x300 dpi  
TIFF image, internet connection, and internet Explorer 
5+. 
 
d. Write “wrapper” for each transmitted image per 
that county’s specs 
 This is the hard part if your IT team is you. 
 
e. An account to daily ACH from 
 Ooch! They are going to debit your account via 
ACH on the day the filing fees are incurred. No credit. 
Cash and carry only.   
   
2. Directly to vendor 
 These are probably not all of vendors that provide 
e-recording services, but certainly the ones we have 
had an opportunity to look at. 
 
Various vendors (in alphabetical order): 
-ACS: https://www.erxchange.com/erx/
-Hart InterCivic: 
http://www.hartintercivic.com/innerpage.php?pageid=9
4  
-Image-X: 
http://www.imagexx.com/products/erecording/default.
htm  
-Ingeo:  http://www.ingeo.com/default.asp  
-Landata:  http://www.landata.com/  
-Simplifile: http://simplifile.com
 
Transaction and annual subscriptions vary. The normal 
payment method is daily ACH. Not all of them 
interface with all the counties that e-record. 
 
3. Directly to vendor aggregator 
 We are one. There may be others, but if there 
were I wouldn’t tell you. Although we contracted 
directly with Tarrant County some time ago, we 
decided early on not to compete with the vendors tying 
directly to each county, but instead tie in to each of the 
vendors that are hooked up with each of the counties.  
Not being our core business, we are more interested in 
a broader platform at a higher price ($10 per 
transaction) rather than hooking up directly with 254 
Texas counties. We don’t require annual subscriptions. 
We’ll invoice you at the end of every month via email 
with a detailed transaction billing. Our “wrapper 
screens” are very simple. All a Texas attorney needs is 
a $200 scanner and computer with internet access. You 
can impress all your friends and clients. It is FUN 
AND EXCITING. YOU CAN PLAY, TOO. All you 
have to do is if the property is in a county that e-
records tell them to JUST E-RECORD IT!
 
Sample E-Recording Closing Instruction 

 
e-Recording through PeirsonPatterson, LLP e-
recording services. 
DO NOT SEND FOR RECORDING/FILING 
THE ORIGINAL DOCUMENTS TO THE 
COUNTY CLERK IF YOU DO NOT e-
RECORD.  Return the original documents to be 
recorded (deed of trust and any deed or other 
documents to be recorded) immediately after 
required execution and notarization to 
Lender/Attorney via courier.  Lender/Attorney 
will cause these documents to be e-recorded and 
an image(s) with recording information will be 
returned electronically to Settlement Agent.  All 
recording fees to e-record all said documents 
should be remitted to Lender if not net funded.  
Lender or Lender’s agent will e-record and 
advance the required recording fees. 
If you  e-record, immediately after required 
execution and notarization, e-record the 
documents to be recorded and email to 
_________________ the image(s) with recording 
information. 
[Optional condition/instruction: The loan draw to 
close this loan and any subsequent loan draw 
will not be advanced by Lender until Lender 
has recording evidence of its lien and 
subsequent to receiving that recording 
information Lender has performed a 
satisfactory "clear lot" inspection of the 
Property to confirm that neither labor has been 
performed or materials have been delivered to 
the Property prior to Lender's lien being 
recorded.]
 
H. PP e-Recording Guide 
 See Exhibit J.  
 Link: https://www.ppdocs.com/erecording.aspx  
 
IV. CONCLUSION 
 Effectively representing interim construction 
lenders is not just about delivering quality advise, but 
also requires a lawyer to have the tools necessary to 
make him/her and his/her client competitive. 20 years 
ago the required attorney tools to be competitive were 
a $4000 fax, a Wang word processor and couple of 
IBM Selectric typewriters. Today, if you are 
representing those same lenders you need “master doc” 
forms, e-recording capability and two redundant T1 
lines. Who knows what tomorrow will require? Just 
remember, “What doesn’t kill you will make you 
stronger! HA!” ;-).

https://www.erxchange.com/erx/
http://www.hartintercivic.com/innerpage.php?pageid=94
http://www.hartintercivic.com/innerpage.php?pageid=94
http://www.imagexx.com/products/erecording/default.htm
http://www.imagexx.com/products/erecording/default.htm
http://www.ingeo.com/default.asp
http://www.landata.com/
http://simplifile.com/
https://www.ppdocs.com/erecording.aspx


10 Steps in the Residential Interim Construction Master Deed of Trust Process 
 
Step 1-File Master Deeds of Trust- P&P has already recorded Master Deeds of Trust (29 pages each) 
(See TAB 3-Tarrant County Master Deed of Trust) in 25 Texas counties. Those counties are Bexar, 
Brazoria, Collin, Cooke, Dallas, Denton, Ellis, Fort Bend, Grayson, Harris, Hidalgo, Hood, Hunt, Johnson, 
Kaufman, Montague, Montgomery, Nueces, Parker, Rockwall, Somervell, Tarrant, Webb, Williamson and 
Wise (See TAB 4-Map). These Master Deeds of Trust are not lender specific. They don’t have to be. A 
specific lender must only later reference a pre-recorded Master Deed of Trust in each subsequently 
recorded lender specific-property specific Short Form Deed of Trust. However, a Master Deed of Trust 
must be pre-recorded and the original returned with recording information before individual closings can 
be accommodated in that particular county. If a lender plans interim construction loan transactions with a 
builder under a Master Doc Guidance Line in a county not listed above, please advise P&P and P&P will 
record a Master Deed of Trust in that county. It sometimes takes 30-45 days for an original Master Deed 
of Trust to be recorded and returned. 
 
Step 2-Lender Approves Guidance Line- Like all other loans, the lender must get the appropriate 
approval from their loan committee or other loan approval process. The Guidance Line Limitations and 
Terms Worksheet can be used to evidence that consideration and approval (See TAB 5). 
 
Step3-Lender Inputs Guidance Line Terms and Creates Master Doc Set- After approved, lender 
personnel can go online with P&P and input the applicable borrower information and loan terms and 
conditions. From that input the P&P automated system will produce: 
1) Master Construction Loan Agreement (29 pages) 
2) Master Revolving Promissory Note (6 pages) Optional - may opt for individual Notes 
3) Requested guaranties 
4) Requested entity resolutions 
(See TAB 6). 
 
Step 4-Borrower Signs Master Doc Set-The lender can produce the Master Doc set in the lender’s 
office or send the documents to the borrower, borrower’s legal counsel and or title company for 
execution. These master docs must be signed only once per year (or other agreed term) and prior to any 
individual covered interim loan transaction. 
 
Step 5-Borrower Requests Specific Loan Approval-When the borrower is ready to request 
consideration for an interim loan transaction under the line, the borrower sends the request to the lender 
(via fax, email or otherwise) on the form agreed to on Exhibit A to the Master Construction Loan 
Agreement (See TAB 7). 
 
Step 6-Lender Inputs Loan Specific Data and Sends Short Package to Title Co-If approved, the 
lender can go online with P&P and complete the screens necessary for the specific property and loan 
advance (See TAB 8). From that input the P&P automated system will produce: 
1) Closing Instructions (3 pages) 
2) Short Form Deed of Trust (3 pages) 
3) Promissory Note (5 pages) Optional-may opt for Master Note 
4) Attorney’s Notice and Document Correction Agreement (2 pages) 
5) Attorney Invoice (This invoice is a $75 P&P invoice if lender internally does borrower and property due 
diligence or an invoice under another attorney’s name who does the lender’s borrower and property due 
diligence review. If billed under another attorney’s name, the closing instructions, attorney notice and 
attorney invoice will all bear that attorney’s name. The party doing Step 5 above will indicate in their 
input the due diligence attorney’s name and their fee. P&P will monthly bill that due diligence attorney 
$75 per transaction.  (If P&P does the property due diligence [review title] the total P&P attorney fee will 
be $125.) (See TAB 9) 



If the county the property is located in accepts paper real estate loan filings electronically, “e-recording” 
the lender can instruct the title company to e-record or return the original deed of trust to lender for 
lender to e-record if the title company is not set up to e-record. See Step 10 below. 
 
Step 7-Builder Signs Short Package at Title Co-The builder, or any other authorized party he/she 
designated in the Master Doc set, can sign on behalf of builder. Total filing fee $24. P&P attorney fee 
$75. (Plus, if applicable, any attorney fee of a due diligence attorney additionally working on behalf of 
lender.  If P&P reviews title, P&P attorney fee will be $100.) 
 
Step 8-Title Co Sends Short Form Deed of Trust for Recording-Before construction can commence 
or materials delivered to the site, THE SHORT FORM DEED OF TRUST MUST BE RECORDED. This 
requirement is not unique to Master Deed of Trust/Short Form Deed of Trust transactions, but rather 
should be the procedure in all interim construction loan closing procedures. Otherwise, if either work is 
commenced or materials or delivered before the property specific deed of trust is recorded, then all 
subcontractor and materialmen  performing labor or delivering materials, even after the lender’s Short 
Form Deed of Trust is recorded, will have a higher lien priority that lender. 
 
Step 9-(Optional)-If the property is located in a county (presently [Feb 2006] in Texas: Tarrant, Dallas, 
Denton, Fort Bend and Williamson) that accepts real estate filing electronically, “e-recording”, if 
requested in Step 5 and the title company is not set up to e-record, when the closing package is returned 
to lender, the lender can scan the Short Form Deed of Trust and sent to Arlington P&P for e-recording. A 
document sent to P&P will be e-recorded the same day it is received (subject to the applicable county 
recorder’s cut off time). See TAB 10 for a sample of a signed paper deed of trust e-recorded in Tarrant 
County. 
 
Step 10-(Optional)-Master Construction Loan Agreements can be replaced periodically (annually or 
other agreed term) or modified prior to termination/maturity. A lender can print out modification terms 
and send to P&P for loan modification preparation (no charge). See TAB 11 for a sample form. Similarly, 
individual loans under the Master Loan Agreement can be extended per terms of the original Master Loan 
Agreement by way of the Extension Request on Exhibit B of the Master Construction Loan Agreement 
(See TAB 12). 
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Guidance Line Limitations and Terms 
 

Borrower: ___________________________________________________________________________________________________ 
 
Guarantor(s):_________________________________________________________________________________________________ 
 
Termination Date (Last date Borrower can have Lender consider new loans under this line):______________________   
 
Advances:  Advances are available within ______ days. 
 
Commitment Amounts: 
 (a) Pre-Sold House:  lesser of  (i)   ______% of approved budget,   
     (ii)  ______% of projected sales price, 
     (iii) ______% of appraised value, or   
     (iv) $_______________________ per Pre-Sold House. 
 (b) Spec House:   lesser of  (i)   ______% of approved budget for the Spec House,  
     (ii)  ______% of projected sales price,  
     (iii) ______% of the appraised value, or  
     (iv) $_______________________ per Spec House. 
 (c) Model House:  lesser of  (i)   ______% of approved budget, 
     (ii)  ______% of projected sales price of,  
     (iii) ______% of the appraised value, or  
     (iv) $_______________________ per Model House. 
 (d)Vacant Lot:  lesser of  (i)   ______% of the purchase price or  
     (ii)  ______% of the appraised value, or  
     (iii) $_______________________ per Vacant Lot. 
 (e)Existing House: lesser of  (i)   ______% of the purchase price or  
     (ii)  ______% of the appraised value, or  
     (iii) $_______________________ per Existing House. 
 
Limitations on Commitment Amounts 
 (a)  Maximum limit.      $ __________________________ at any time. 
 (b)  Limitation on Pre-Sold Houses.   Aggregate $________________ #Units _____ 
 (c)  Limitation on Spec Houses.   Aggregate $________________ #Units _____ 
 (d)  Limitation on Model Houses.  Aggregate $________________ #Units _____ 
 (e)  Limitation on Vacant Lots.  Aggregate $________________ #Units _____ 
 (f)   Limitation on Existing Houses.  Aggregate $________________ #Units _____ 
 (g)  Geographical limitation.  Properties must be located in: ____________________________ (counties) 
 (h)  Other limitations:  ______________________________________________________________________________. 
 
 Interest Rate(s) ___________________________________________________________________________ Index (WSJ, 1yr T-Bill) 

(a) Pre-Sold Houses: _________% Margin  
(b) Spec Houses:  _________% Margin  
(c) Model Houses: _________% Margin 
(d) Vacant Lots:  _________% Margin 
(e) Existing Houses: _________% Margin 

 
Other Information 
 Max Life Interest Rate: _________% 
 Min Life Interest Rate: _________% 
 
 Late charge:  _________% 
 Grace period:  _________ days 
 Returned Check Fee: $________ 
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Payment Terms 
 Interest due monthly/quarterly. 
 Pre-Sold House: Principal is due _______ months after closing. 
 Contract House: Principal is due _______ months after closing. 
 Model House: Principal is due _______ months after closing. 
 Vacant Lot: Principal is due _______ months after closing. 
 Existing House: Principal is due _______ months after closing. 
  
Extension Requests   
 Lender will not be obligated to consider the approval of an Extension Request for a Loan made in connection with a: 
  Pre-Sold House:  for more than _______ months after the original Principal Payment Date. 
 Spec House:  for more than _______ months after the original Principal Payment Date.  
 Model House:  for more than _______ months after the original Principal Payment Date. 
 Vacant Lot:  for more than _______ months after the original Principal Payment Date. 
 Existing House:  for more than _______ months after the original Principal Payment Date. 
 
Extension Fees 
 If Lender approves an Extension Request for any Loan made in connection with a: 
 Pre-Sold House: $__________________________for each approved Extension Request.  
 Spec House: $__________________________for each approved Extension Request. 
 Model House: $__________________________for each approved Extension Request. 
 Vacant Lot: $__________________________for each approved Extension Request. 
 Existing House: $__________________________for each approved Extension Request. 
 
 Principal Reductions 
 Required principal reductions if Lender approves an Extension Request for a Loan made in connection with: 
 Pre-Sold House: 
  (1)    _______% for the  first   _______ month extension period, 
  (2)  an additional  _______% for the second _______ month extension period, 
  (3)  an additional  _______% for the third   _______ month extension period, and 
  (4)  an additional  _______% for the fourth   _______ month extension period. 
 
 Spec House: 
  (1)    _______% for the  first   _______ month extension period, 
  (2)  an additional  _______% for the second _______ month extension period, 
  (3)  an additional  _______% for the third   _______ month extension period, and 
  (4)  an additional  _______% for the fourth   _______ month extension period. 
  
 Model House: 
  (1)    _______% for the  first   _______ month extension period, 
  (2)  an additional  _______% for the second _______ month extension period, 
  (3)  an additional  _______% for the third   _______ month extension period, and 
  (4)  an additional  _______% for the fourth   _______ month extension period. 
 
 Vacant Lot: 
  (1)    _______% for the  first   _______ month extension period, 
  (2)  an additional  _______% for the second _______ month extension period, 
  (3)  an additional  _______% for the third   _______ month extension period, and 
  (4)  an additional  _______% for the fourth   _______ month extension period. 
 
 Existing House: 
  (1)    _______% for the  first   _______ month extension period, 
  (2)  an additional  _______% for the second _______ month extension period, 
  (3)  an additional  _______% for the third   _______ month extension period, and 
  (4)  an additional  _______% for the fourth   _______ month extension period. 
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Loan Fees 
 Annual loan fee of $_________________ 
 Pre-Sold Houses: a loan origination fee equal to _______%  
 Spec Houses: a loan origination fee equal to _______%  
 Model Houses: a loan origination fee equal to _______%  
 Vacant Lots: a loan origination fee equal to _______%  
 Existing Houses: a loan origination fee equal to _______%  
 
Inspection Fees $_____________ for each House  
 
Borrower's Statements and Tax Returns 
  (a)  Annual Statements:  Within _______ days after the end of each calendar year during the term of the 

loans beginning ______________, Borrower shall deliver Borrower's annual internally prepared/reviewed financial 
statements to Lender. 

 
  (b)  Semi-annual Statements: Within _______ days after the end of each semi calendar year during the term of 

the loans beginning ______________, Borrower shall deliver Borrower's semi-annual internally prepared/reviewed 
financial statements to Lender. 

 
  (c)  Quarterly Statements:  Within _______ days after the end of each calendar quarter during the term of the 

loans, Borrower shall deliver Borrower's quarterly internally prepared/reviewed  financial statements to Lender. 
 
  (d) Tax Returns:   Within _______ days after the date filed with the Internal Revenue Service, 

Borrower shall deliver signed copies of Borrower's annual federal income tax returns to Lender. 
 
Guarantors’ Statements and Tax Returns 
  (a)  Annual Statement:  Within _______ days after the end of each calendar year during the term of the 

loans, Guarantors shall deliver Guarantors' annual internally prepared/reviewed financial statements to Lender. 
 
  (a)  Semi-annual Statement: Within _______ days after the end of each semi calendar year during the term of 

the loans, Guarantors shall deliver Guarantors' annual internally prepared/reviewed financial statements to Lender. 
 
  (a)  Quarterly Statement:  Within _______ days after the end of each calendar quarter during the term of the 

loans, Guarantors shall deliver Guarantors' annual internally prepared/reviewed financial statements to Lender. 
 
  (b)  Tax Returns:    Within _______ days after the date filed with the Internal Revenue 

Service, Guarantors shall deliver signed copies of Guarantors' annual federal income tax returns to Lender. 
  
Inventory Reports 
  Borrower agrees to deliver inventory reports to Lender within _______ days after the end of each calendar 

month/quarter/semi-annual/year during the term of the Loans.  
Financial Covenants 
 (a)  Debt/Tangible Net Worth Ratio:   Borrower agrees that, for each calendar month/quarter/semi-annual/year during 
the term of the loans, its Debt to Tangible Net Worth shall not exceed ____ to 1.0 
 
 (b)  Minimum Tangible Net Worth:   Borrower agrees that, for each calendar month/quarter/semi-annual/year during 
the term of the loans, its Tangible Net Worth shall not fall below $_________________________________. 
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Other Terms and Conditions:  
_____________________________________________________________________________________________________________
_____________________________________________________________________________________________________________ 
_____________________________________________________________________________________________________________ 
_____________________________________________________________________________________________________________ 
_____________________________________________________________________________________________________________ 
_____________________________________________________________________________________________________________ 
_____________________________________________________________________________________________________________ 
 



















































































































Select which Master Line 
that this supplemental will 

fall under.

Select which Master Line 
that this supplemental will 

fall under.

 
 

Provide the settlement 
agent information or 
select one from the 

address book.  

A settlement statement 
will be provided for lender 

to use or forward to the 
settlement agent.

Provide the settlement 
agent information or 
select one from the 

address book.  

A settlement statement 
will be provided for lender 

to use or forward to the 
settlement agent.



A single loan transaction can 
accommodate a single 

property or multiple 
properties.

A single loan transaction can 
accommodate a single 

property or multiple 
properties.

 
 

Indicate who will be 
signing these 

supplemental documents.

Indicate who will be 
signing these 

supplemental documents.



Complete the fee information 
that you want to appear on 

the closing instructions and 
Settlement Statement for the 

supplemental packages.

Complete the fee information 
that you want to appear on 

the closing instructions and 
Settlement Statement for the 

supplemental packages.

 
 

Select from a list of funding 
conditions or create your own.
Select from a list of funding 

conditions or create your own.



Select from the available 
closing requirements or add 

your own custom 
requirements.

Select from the available 
closing requirements or add 

your own custom 
requirements.

 
 

Select the documents 
you would like to create.
Select the documents 

you would like to create. You can even 
view a sample 

before you select 
the document.

You can even 
view a sample 

before you select 
the document.

 



As with all our express 
products, documents are 

available in seconds.

As with all our express 
products, documents are 

available in seconds.

 
 

Documents can viewed, 
printed, or saved to 

your computer.

Documents can viewed, 
printed, or saved to 

your computer.
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Modification Agreement 

For Master Loan Documents 
[and Lien Extension]  

 
 
Date: ______________, 20___ 
 
Holder of Note and Liens: __________________________ (“Lender”) 
 
Lender’s Mailing Address:   _______________________ 
    _______________________ 
    _______________________    
 
 
Obligors (all Borrowers, Owners and Guarantors): 
 __________________________________ 
 __________________________________ 
 __________________________________ 
 
Master Promissory Note: 
 
 Original date:_______________ 
 
 Borrower: _____________________________ 
 
 Lender: _____________________________ 
 
  
Master Loan Documents: Master Promissory Note, Master Deed of Trust, various Short 
Form Deeds of Trust, Master Construction Loan Agreement, Guaranty of 
_______________________ 
 
 
The Master Loan Documents are herby amended as follows (“Modified Terms”): 
[Instructions to preparer: Delete terms not changed. Add other to reflect what is to be 
modified.] 
 
Promise to Pay.  _____________________________("Borrower", whether one or more), promises to pay to the order 
of  Lender, the principal sum of $____________________________or so much thereof as may actually be outstanding 
under this Note, together with interest on the unpaid principal balance from time to time outstanding at the rate 
specified below and otherwise in strict accordance with the terms and provisions of this Note. 
 
"Applicable Rate" means, at any time, a rate of interest per annum equal to the Prime Rate in effect from time to time 

plus .________%. 
 
Interest Payments.  Interest payments shall be due and payable __________on the ____________day of each calendar 
_________________, beginning on ____________ and continuing regularly thereafter until _____________(the 
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"Maturity Date"), when the entire amount of unpaid principal and all accrued but unpaid interest shall be due and 
payable. The amount of each ______________payment of interest will be equal to the interest which accrued during 
the Interest Period immediately preceding the date the payment is due.  
 
Principal Payments. 
 
  (i) The entire unpaid principal balance of each Loan made pursuant to the Loan Agreement to 
finance the purchase of a Vacant Lot, together with all accrued but unpaid interest with respect to that Loan, shall be 
due and payable on (1) the 1st day of the first calendar month immediately following the expiration of ___months after 
the date of the Short Form Deed of Trust executed in connection with that Loan or (2) the Maturity Date, whichever is 
the first to occur. 
 
  (ii) The entire unpaid principal balance of each Loan made pursuant to the Loan Agreement to 
finance the construction of a Spec House, together with all accrued but unpaid interest with respect to that Loan, shall 
be due and payable on (1) the 1st day of the first calendar month immediately following the expiration of ___months 
after the date of the Short Form Deed of Trust executed in connection with that Loan or (2) the Maturity Date, 
whichever is the first to occur. 
 
  (iii) The entire unpaid principal balance of each Loan made pursuant to the Loan Agreement to 
finance the construction of a Pre-Sold House, together with all accrued but unpaid interest with respect to that Loan, 
shall be due and payable on (1) the 1st day of the first calendar month immediately following the expiration of ___ 
months after the date of the Short Form Deed of Trust executed in connection with that Loan or (2) the Maturity Date, 
whichever is the first to occur. 
 
  (iv) The entire unpaid principal balance of each Loan made pursuant to the Loan Agreement to 
finance the construction of a Model House, together with all accrued but unpaid interest with respect to that Loan, shall 
be due and payable on (1) the 1st day of the first calendar month immediately following the expiration of ___ months 
after the date of the Short Form Deed of Trust executed in connection with that Loan or (2) the Maturity Date, 
whichever is the first to occur.  
 
Termination Date.  The last date Borrower is entitled to have Lender consider new Loan Applications pursuant to the Master 
Construction Loan Agreement is ______________________(the "Termination Date"). No Loan Applications will be 
considered after the Termination Date. The Termination Date may be extended by Lender, in Lender's sole and absolute 
discretion. If the Termination Date is extended, the term "Termination Date" means the Termination Date as so extended. 
 
Commitment Amount.  The term "Commitment Amount" has the following meanings in the following contexts: 
 
 (a) In the context of a Pre-Sold House, the term "Commitment Amount" means the lesser of (i) ____% of the 
Approved Budget for the Pre-Sold House, (ii) ____% of the projected sales price of the Contract House, (iii) ____% of the 
appraised value of the Pre-Sold House as determined by the Appraisal, or (iv) $_______________________per Pre-Sold  
House. 
 
 (b) In the context of a Spec House, the term "Commitment Amount" means the lesser of (i) _____% of the 
Approved Budget for the Spec House, (ii) ____% of the projected sales price of the Spec House, (iii) ____% of the appraised 
value of the Spec House as determined by the Appraisal, or (iv) $_______________________per Spec House. 
 
 (c) In the context of a Model House, the term "Commitment Amount" means the lesser of (i) ____% of the 
Approved Budget for the Model House, (ii) ____% of the projected sales price of the House, (iii) ____% of the appraised 
value of the House as determined by the Appraisal, or (iv) $_______________________per Model House. 
 
 (d) In the context of a Vacant Lot the term "Commitment Amount" means the lesser of (i) ____% of the purchase 
price of the Vacant Lot or (ii) ____%  of the appraised value of the Vacant Lot as determined by the Appraisal, or (iii) 
$_______________________  per Vacant Lot. 
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Limitations on Commitment Amounts. 
 
 (a)  Maximum Limit.  The aggregate Commitment Amounts of all Loans made by Lender pursuant to this 
Agreement may not exceed $ ____________________ at any time (the "Maximum Limit"). 
 
 (b)   Limitation on Pre-Sold Houses.  The aggregate Commitment Amounts of all Loans made for the purpose of 
constructing Pre-Sold Houses May not exceed $_________________________at any time. 
 
 (c)  Limitation on Spec Houses.  The aggregate Commitment Amounts of all Loans made for the purpose of 
constructing Spec Houses May not exceed $_________________________at any time. 
 
 (d)  Limitation on Model Houses.  The aggregate Commitment Amounts of all Loans made for the - purpose of 
constructing Model Houses may not exceed $________________________at any time. 
 
 (e)  Limitation on Vacant Lots.  The aggregate Commitment Amounts of all Loans made for the purpose of 
purchasing Vacant Lots may not exceed $___________________________at any time. 
 
 (f)  Geographical Limitation.  All the Mortgaged Property must be located in:_____________________________. 
 
 (g)Other Limitations:  ________________________________________________________________________. 
 
 
Payment Terms.  Interest on the Note will be due and payable monthly in accordance with the terms of the Note. 
  The entire unpaid principal balance of each Loan made in connection with a Pre-Sold House, together with all 
accrued but unpaid interest thereon will be due and payable on (i) the first day of the first calendar month immediately 
following the expiration of ____ months after the date of the Short Form Deed of Trust executed in connection with the Loan 
or (ii) the Maturity Date, whichever is the first to occur.  
 The entire unpaid principal balance of each Loan made in connection with a Contract House, together with all 
accrued but unpaid interest thereon will be due and payable on (i) the first day of the first calendar month immediately 
following the expiration of ____ months after the date of the Short Form Deed of Trust executed in connection with the Loan 
or (ii) the Maturity Date, whichever is the first to occur.  
 The entire unpaid principal balance of each Loan made in connection with a Model House, together with all accrued 
but unpaid interest thereon will be due and payable on (i) the first day of the first calendar month immediately following the 
expiration of ____ months after the date of the Short Form Deed of Trust executed in connection with the Loan or (ii) the 
Maturity Date, whichever is the first to occur. 
 The entire unpaid principal balance of each Loan made in connection with a Vacant Lot, together with all accrued 
but unpaid interest thereon will be due and payable on (i) the first day of the first calendar month immediately following the 
expiration of ____ months after the date of the Short Form Deed of Trust executed in connection with the Loan or (ii) the 
Maturity Date, whichever is the first to occur.  
 The dates on which these principal payments are due and payable are referred to in this Agreement as "Principal 
Payment Dates".  
 
Extension Fees.   
If Lender approves an Extension Request for any Loan made in connection with a Pre-Sold House, Borrower agrees to pay 
Lender an extension fee of $__________________________for each approved Extension Request.  
 
If Lender approves an Extension Request for any Loan made in connection with a Spec House, Borrower agrees to pay 
Lender an extension fee of $__________________________for each approved Extension Request. 
 
If Lender approves an Extension Request for any Loan made in connection with a Model House, Borrower agrees to pay 
Lender an extension fee of $__________________________for each approved Extension Request. 
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If Lender approves an Extension Request for any Loan made in connection with a Vacant Lot, Borrower agrees to pay Lender 
an extension fee of $____________________ for each approved Extension Request.  
 
Principal Reductions.   
If Lender approves an Extension Request for a Loan made in connection with a Pre-Sold House, Borrower agrees to make a 
principal reduction on the Loan of at least the following amounts for the following extension periods: 
 
  (1)  ___% for the first  ___ month extension period, 
  (2)  an additional ___% for the second  ____ month extension period 
  (3)  an additional ___% for the third  ___ month extension period, and 
  (4)  an additional ___% for the fourth  ____ month extension period. 
 
 
If Lender approves an Extension Request for a Loan made in connection with a Spec House, Borrower agrees to make a 
principal reduction on the Loan of at least the following amounts for the following extension periods: 
   
  (1)  ___% for the first  ___ month extension period, 
  (2)  an additional ___% for the second  ____ month extension period 
  (3)  an additional ___% for the third  ___ month extension period, and 
  (4)  an additional ___% for the fourth  ____ month extension period. 
 
   
 
If Lender approves an Extension Request for a Loan made in connection with a Model House, Borrower agrees to make a 
principal reduction on the Loan of at least the following amounts for the following extension periods: 
 
  (1)  ___% for the first  ___ month extension period, 
  (2)  an additional ___% for the second  ____ month extension period 
  (3)  an additional ___% for the third  ___ month extension period, and 
  (4)  an additional ___% for the fourth  ____ month extension period. 
 
   
 
If Lender approves an Extension Request for a Loan made in connection with a Vacant Lot, Borrower agrees 'to make a 
principal reduction on the Loan of at least the following amounts for the following extension periods: 
 
  (1)  ___% for the first  ___ month extension period, 
  (2)  an additional ___% for the second  ____ month extension period 
  (3)  an additional ___% for the third  ___ month extension period, and 
  (4)  an additional ___% for the fourth  ____ month extension period. 
 
 
 
 
Loan Fees.  Borrower shall pay Lender: 
 Applicable fees are “x”ed   
 
_____an annual loan fee (the "Loan Fee") of ______on the first day of _____of each year during the term of any of the Loans. 
The first annual Loan Fee is due and payable on the date this Agreement is signed. 
 
_____ for Pre-Sold Houses a loan origination fee equal to _____% of each approved loan amount. Said amount due at each 
approved Loan Application initial funding. 
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_____ for Spec Houses a loan origination fee equal to _____% of each approved loan amount. Said amount due at each 
approved Loan Application initial funding. 
 
_____ for Model Houses a loan origination fee equal to _____% of each approved loan amount. Said amount due at each 
approved Loan Application initial funding. 
 
_____ for Vacant Lots a loan origination fee equal to _____% of each approved loan amount. Said amount due at each 
approved Loan Application initial funding.  
 
 
Inspection Fees.  Borrower shall promptly pay Lender an inspection fee in the amount of ______for each House that 
becomes part of the Mortgaged Property. 
 
Borrower's Statements and Tax Returns. 
 
  (i)  Annual Statements.  Within ____ days after the end of each calendar year during the term of the 

Loans beginning ____, Borrower shall deliver Borrower's annual reviewed financial statements to Lender. 
 
  (ii)  Quarterly Statements.  Within____ days after the end of each calendar quarter during the term of the 

Loans, Borrower shall deliver Borrower's quarterly internally prepared financial statements to Lender. 
 
  (iii) Tax Returns.  Within ____days after the date filed with the Internal Revenue Service, Borrower shall 

deliver signed copies of Borrower's annual federal income tax returns to Lender. 
 
(c)  Guarantors' Statements and Tax Returns. 
 
  (i)  Annual Statement.  Within ____days after the end of each calendar year during the term of the Loans, 

Guarantors shall deliver Guarantors' annual personally or internally prepared financial statements to 
Lender. 

 
  (ii)  Tax Returns.  Within ____ days after the date filed with the Internal Revenue Service, 

Guarantors shall deliver signed copies of Guarantors' annual federal income tax returns to 
Lender. 

 
 
Inventory Reports.  Borrower agrees to deliver inventory reports (the "Inventory Reports") to Lender within ____days after 

the end of each calendar quarter during the term of the Loans. All Inventory Reports must be in form and content 
satisfactory to Lender, in Lender's sole and absolute discretion, and must specify the following: (i) the number of 
houses that Borrower has under construction that are not a part of the Mortgaged Property categorizing them as 
vacant lots, spec houses, pre-sold houses, or model houses; (ii) the number of houses that Borrower has under 
construction that are a part of the Mortgaged Property categorizing them as Vacant Lots, Spec Houses, Pre-Sold 
Houses, or Model Houses (iii) the number of houses that have been fully completed (subject to minor customer 
selection items) and a description of which completed houses are pre-sold houses, spec houses, or model houses; 
and (iv) the subdivision and city in which each such house (whether under construction or completed) is located. 

 
 
Debt/Tangible Net Worth Ratio.  Borrower agrees that, for each calendar quarter during the term of the Loans, its Debt to 

Tangible Net Worth shall not exceed ____to 1.0 (the "Maximum Debt to Tangible Net Worth Ratio"). 
 
Minimum Tangible Net Worth.  Borrower agrees that, for each calendar quarter during the term of the Loans, its Tangible 

Net Worth shall not fail below $_________________________________(the "Minimum Tangible Net 
Worth"). 

 



 
- 6 - 

  

Partial Releases.  Provided no Event of Default or Potential Event of Default exists under this Agreement or any of the other 
Loan Documents, Lender will grant partial releases of Vacant Lots and Houses from the lien of the Deed of Trust, upon the 
occurrence of all of the following conditions precedent: 
 
 (a)  Borrower delivers a written request to Lender for the partial release accompanied by a partial release form that 
is satisfactory to Lender, in Lender's sole and absolute discretion. 
 
 (b)  Payment to Lender of the Partial Release Price (as defined in Section 10.2 below) applicable to the Vacant Lot 
or House requested to be released. 
 
 (c)  Payment to Lender of any costs and expenses incurred by Lender in connection with the partial release. 
 
Partial Release Price.  The Partial Release Price will be equal to the amount shown on Lender's records to be the outstanding 
principal balance of the Loan attributable to the Vacant Lot or House requested to be released plus all accrued but unpaid 
interest thereon. Lender records will be conclusive evidence of the amount of the outstanding principal balance of the Loan 
attributable to. the Vacant Lot or House requested to be released plus all accrued but unpaid interest thereon. 
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 [For value received, Obligor renews the Master Lien Documents and promises to pay to 
the order of Holder of the Master Note and Master Lien Documents, according to the Modified 
Terms, all unpaid principal and interest due on the Master Note. All unpaid amounts are due by 
__________________. Obligor also extends the liens described in the Master Lien Documents.]  
 
 
 The Master Promissory Note is secured by liens against various properties owned by 
Borrower. Whether Obligors are primarily liable on the Master Promissory Note or not, Obligors 
nevertheless agree to pay the Master Promissory Note as hereby amended and comply with the 
obligations expressed in the Master Loan Documents according to the Modified Terms set out 
herein. 
 
 
 The Master Promissory Note and the Master Loan Documents continue as written, except 
as provided and modified in this agreement. 
 
 Obligors warrant to Lender of the Master Promissory Note and Master Loan Documents 
that the Master Promissory Note and the Master Loan Documents, as modified, are valid and 
enforceable and represents that they are not subject to rights of offset, rescission, or other claims. 
 
 When the context requires, singular nouns and pronouns include the plural. 
 
      Obligor: __________________________ 
      a ________________________________ 
      By: ______________________________ 
       
 
      By:_____________________________                                            
      Name: __________________________ 
      Title: ___________________________ 

 
 
 
Obligor: __________________________ 
 
___________________________________ 
________________________, Individually 
 
 
Lender:________________________________ 
 
 
By:___________________________________ 
      _____________, ______________President 
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(INDIVIDUAL ACKNOWLEDGMENT) 

 
STATE OF TEXAS                                  } 
                                                                   } 
COUNTY OF _______                             } 
This instrument was acknowledged before me on ___________________________________________ by, 
                                                                                                                     (date) 
____________________________________, individually____________________________________. 
  (name or names of person or persons acknowledging). 

(Signature of officer) _________________________ 
 
(Title of officer) _____________________________ 
 
My Commission Expires: ______________________ 
 

(ENTITY ACKNOWLEDGMENT) 
 

STATE OF TEXAS                                  }  
                                                                   } 
COUNTY OF _______                             } 
This instrument was acknowledged before me on ____________________ by _______________________ 
              (date) 
_____________________________________________________________________________________, 
 (name of officer/title of officer)   (name of entity acknowledging) 
 
a_________ ____________ , on behalf of said _________________________________________. 
    (state of entity)                                                                                                             (entity type) 
      (Signature of officer) _________________________ 
 
      (Title of officer) _____________________________ 
 
      My Commission Expires: _____________________ 
(ENTITY ACKNOWLEDGMENT) 

 
STATE OF TEXAS                                  }  
                                                                   } 
COUNTY OF ____________                   } 
This instrument was acknowledged before me on ____________________ by _______________________ 
              (date) 
____________ ______________________ President _______________________________________,  
__________________________________ ___________________________________________________, 
 (name of officer/title of officer)   (name of entity acknowledging) 
 
a ____________________________ , on behalf of said _______bank_________. 
    (state of entity)                                                       (entity type) 
      (Signature of officer) _________________________ 
 
      (Title of officer) _____________________________ 
 
      My Commission Expires: _____________________ 
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